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t C. d. VS. U. S. EX REL. RALSTON PURINA CO. ET AL. 


a. Supreme Court of the District of Columbia 


United States of America ex rel. Ralston 
Purina Company, M. E. Derryberry Com¬ 
pany, S. S. Kerr, Nashville Roller Mills, 
D. V. Johnson, an individual operating 
under the name of Tennessee Grain Com¬ 
pany; Orr, Jackson & Company, a part¬ 
nership composed of W. F. Orr and John 
R. Jackson; H. G. Hill & Company, Ford 
Flour Company, J. H. Wilkes & Company, 
Liberty Mills, Caswell E. Rose & Company, 
R. H. Worke & Company, a partnership 
composed of R. H. Worke and O. T. Kitt- 
rell; Phillips-Trawick Company, W. H. 
Crozier, 1 an individual trading under the 
name of W. H. Crozier & Company; H. L. 
Daniel, Jno. A. Tyner, an individual trad¬ 
ing under the name of Jno. A. Tyner & 
Company, petitioners 


■\ 


I 


y At Law No. 76171 


vs. 


Interstate Commerce Commission, 
respondent. 


United States of America, 

District of Columbia ,, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 
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Petition for mandamus 

Filed December 17, 1928 

• * 

In the Supreme Court of the District of Columbia 


United States of America ex rel. Ralston 
Purina Company; M. E. Derryberry Com¬ 
pany; S. S. Kerr; Nashville Roller Mills; 
D. V. Johnson, an individual operating un¬ 
der the name of Tennessee Grain Company; 
Orr, Jackson & Company, a partnership 
composed of W. F. Orr and John R. Jack- 
son; H. G. Hill & Company; Ford Flour 
Company; J. H. Wilkes & Company; Lib¬ 
erty Mills, Caswell E. Rose & Company, 
R. H. Worke & Company, a partnership 
composed of R. H. Worke and O. T. Kit- 
trell; Phillips-Trawick Company; W. H. 
Crozier, an individual trading under the 
name of W. H. Crozier & Company; H. L. 
Daniel, Jno. A. Tyner, an individual trad¬ 
ing under the name of Jno. A. Tyner & 
Company 


At Law No. 176171 


Interstate Commerce Commission J 

| 

It is respectfully shown unto the honorable court as follows: 


Petitioners herein, Ralston Purina Company, M. E. Derryberry 
Company, S. S. Kerr, Nashville Roller Mills, D. V. Johnson^ an indi¬ 
vidual operating under the name of Tennessee Grain Company; Orr, 
Jackson & Company, a partnership composed of W. F. Orr and Jno. 
R. Jackson; H. G. Hill & Company, Ford Flour Company, J. H. 
Wilkes & Company, Liberty Mills, Caswell E. Rose & Company, 
R. H. Worke & Company, a partnership composed of R. H. 
2 Worke and O. T. Kittrell; Phillips-Trawick Company, W. H. 

Crozier, an individual trading under the name of W. H. 
Crozier & Company; H. L. Daniel, John A. Tyner, an individual 
trading under the name of Jno. A. Tyner & Company, are engaged in 
business in the city of Nashville, State of Tennessee. 
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The defendant. Interstate Commerce Commission, is an adminis¬ 
trative tribunal created by act of Congress approved February 4, 
1887, and derives its powers and duties from such act together with 
amendments thereof and supplements thereto. 

Ill 

In connection with their businesses at Nashville, Tennessee, peti¬ 
tioners at all times hereinafter mentioned dealt in grain and grain 
products originating in the grain-producing States of Missouri, Illi¬ 
nois, Indiana, Wisconsin, Minnesota, North Dakota, South Dakota, 
Nebraska, Iowa, Kansas, and Kentucky. Petitioners during the 
times hereinafter mentioned likewise dealt in grain purchased by 
them from sellers at the various Ohio and Mississippi River cross¬ 
ings. Such grain so dealt in by petitioners was during the times 
hereinafter mentioned shipped to petitioners by railroad over the 
various lines and routes of railroad from such origins to Nashville. 
Upon such shipments of grain so made by railroad petitioners were 
subjected to the payment of the then existing established, posted, 
and published rates of freight filed with the Interstate Commerce 
Commission as required by law. 


3 On or about, to wit, October 6, 1923, the following peti¬ 

tioners herein filed with the Interstate Commerce Commission 
their certain complaint, as authorized by law (which is hereinafter 
referred to as the original complaint), it having been so filed by 
Ralston Purina Company, M. E. Derryberry Company, S. S. Kerr, 
Nashville Roller Mills, D. V. Johnson, an individual operating under 
the name of Tennessee Grain Company; Orr, Jackson & Company, 
a partnership composed of W. F. Orr; and Jno. R. Jackson, H. G.. 
Hill & Company, Ford Flour Company, and J. H. Wilkes & 
Company. 

In such original complaint it was, among other things, alleged 
that subsequently to April 1, 1922, such shippers had been required 
to pay for the transportation of their grain to Nashville and then 
were being required to pay for such transportation charges which 
had been and then were unreasonable and unjust in violation of the 
provisions of section 1 of the interstate commerce act in respect to 
shipments originating at the Ohio and Mississippi River crossings 
and stations in Illinois on the lnes of railway of the Illinois Central 
Railroad, Chicago, Burlington & Quincy Railroad, Louisville & 
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Nashville Railroad, and the Mobile and Ohio Railroad. 1^ was fur¬ 
ther alleged that such exaction from them of the described un¬ 
reasonable rates of freight had subjected and was subjecting those 
shippers to damage in the amounts of the differences between the 
, collected charges and those which would have been just and reason¬ 
able. In such original complaint it was prayed that after due hear¬ 
ing and investigation an order be made by the Interstate Commerce 
Commission awarding to those shippers such damages as should be 
found by the commission to have been suffered by them because of 
such exaction of unreasonable rates. 

4 V 

On or about, to wit, December 1, 1923, such original complaint 
was amended by adding thereto the following shippers is parties 
complainant: Liberty Mills, Caswell E. Rose & Company, R. H. 
Worke & Company, a partnership, composed of R. H. Worke; and 
O. T. Kittrell, Phillips-Trawick Company, W. H. Crozier^ an indi¬ 
vidual trading under the name of W. H. Crozier & Company; H. L. 
Daniel, Jno. A. Tyner, an individual trading under the nanfe of Jno. 
A. Tyner & Company. 

In such amendment it was further alleged that as to the added 
shipper complainants section 1 of the interstate commerce act had 
likewise been and then was being violated by reason of the exaction 
from them of the same alleged unreasonable and unjust! rates on 
grain to Nashville from the Ohio and Mississippi River i crossings 
and from stations in Illinois on the lines of railroad aboVe stated. 
As to such added shipper complainants it was also praye<p that an 
award of damages to them should be made by the Interstate Com¬ 
merce Commission by reason of and to the extent of the excess over 
just and reasonable rates for such transportation services above 
described. 

VI | 

i 

In such amendment to the complaint it was further alleged that 
as to the original and added complainants the transportation charges 
on grain to Nashville subsequently to April 1, 1922, had been and 
then were unjust and unreasonable in violation of the provisions of 
section 1 of the interstate commerce act as to shipments originating 
in all the western grain-producing States hereinabove described and 
that damage to the complaining shippers had resulted and then 

5 was resulting therefrom in the amounts of the differences be¬ 
tween the collected charges and those wdiich would have been 

just and reasonable. It was further prayed that as to shipments 
so made from such enlarged territory of origins an award of dam¬ 
ages to the complaining shippers should be made. 
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VII 

As parties defendant to such original and amended complaint 
petitioners herein (complainants before the commission) named the 
following railroads as defendants: Louisville & Nashville Railroad 
Company, the Nashville, Chattanooga & St. Louis Railway, Illinois 
Central Railroad Company, Mobile & Ohio Railroad Company, 
Southern Railway Company, the Cincinnati, New Orleans and Texas 
Pacific Railway Company, Chicago, Burlington & Quincy Railroad 
Company, and Tennessee Central Railway Company. 

VIII 

Thereafter on March 26 and 27. 1924, at Nashville, Tennessee, the 
matters and things alleged in such complaint were assigned for pub¬ 
lic hearing bv the Interstate Commerce Commission after due notice 
to the railroad defendants; and at such public hearing petitioners 
here and the railroad defendants in such proceedings before the 
commission separately and collectively submitted substantial evidence 
directed to the question whether the rates of freight so paid and 
being paid by petitioners for the transportation of their grain to 
Nashville had been, then were, and would be unjust and unreasonable 
and the extent to which petitioners were damaged thereby. 

On March 21, 1925, an examiner of the Interstate Commerce 
Commission filed and served upon petitioners and railroad defend¬ 
ants therein his certain proposed report and recommendation 
6 to the commission concerning the matters and things in issue 
in such proceedings, and thereafter, on June 22, 1925, such 
proceedings were argued orally before four members of the Inter¬ 
state Commerce Commission in Washington constituting at the time 
division Number 1 of such commission. 

Thereafter, on November 27. 1926. there was made and entered a 

7 / 7 

certain report and order of such division 1 of the commission. A 
copv thereof is attached hereto and made a part hereof as Exhibit 
“A.” 

IX 

/ 

In such report and order, dated November 27, 1926, it was held and 

concluded bv such division 1 of the Interstate Commerce Commission 
' *0 

among other things as follows: 

“ We find that the assailed rates on grain and grain products in 
carloads to Nashville, Tennessee, are, and for the future will be 
unreasonable,” and in such report and order the extent to which 
such rates to Nashville were found then to be unreasonable was de¬ 
termined and declared. It was ordered that effective on or before 
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March 25, 1927, such lower and reasonable rates should be published 
and filed with the commission. Such date for the effectiveness of 
tariffs containing the reduced rates was later extended to May 25, 
1927, and on such date tariffs containing such reduced charges on 
grain and grain products to Nashville did become effective; 

. X 


Notwithstanding such proceedings before the commission and the 
issues lawfully involved therein, such commission as to the! period of 
time between April 1, 1922, and November 26, 1926, wholly 
7 failed and refused to find and determine whether oti not peti¬ 
tioners herein had been required to pay unreasonable charges 
for the transportation of grain to them at Nashville from the origins 
described in the complaint and referred to hereinabove, although 
required by law so to do. 

XI i 

Notwithstanding such proceedings before the commission and 
issues therein lawfully involved and notwithstanding itfe decision 
that the charges on grain to Nashville so complained of were as of 
November 27, 1926, and thereafter would be unjust and unreason¬ 
able, such commission wholly failed and refused to determine whether 
or not petitioners herein were damaged thereby and in what amounts, 
although by law so required to do. 


XII 


As a reason for so failing and refusing to make such findings both 
as to the periods prior and subsequent to November 26, 1^26, it was 
declared by division 1 of the commission that its conclusions in that 
respect in the case before it were controlled by a decision of another 
division of the commission in what was described as thte “ Mont¬ 
gomery case.” Such reference was to the case of the Capital Grain 
<SJ Feed Company et al. v . Illinois Central Railroad Company et al., 
decided November 27, 1926, and reported in 118 I. C. C. 732. Peti¬ 
tioners respectfully aver that in such case so referred to the like 
refusal of a division of the commission to find and determine under 
the evidence before it whether the complaining shippers at Mont¬ 
gomery had been required to pay unreasonable charges on grain 
prior to the date of decision and the refusal of such division to find 
whether or not the Montgomery complainants had been damaged by 
the payment of rates found unreasonable as of November 26, 
8 1926, was based by such division of the commission upon the 

declared fact that by reason of certain other issues it would 


i 
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be permissible for the railroads to increase certain rates on grain 
to other destinations than Montgomery then having rates on grain 
less than such division of the commission deemed just and reason¬ 
able to the maximum extent. 

Petitioners herein respectfully show unto the court that such 
reference to the 44 Montgomery case ” is wholly without point or 
legal significance in its decision respecting rates on grain to Nash¬ 
ville. Division 1 of the commission did not make any findings 
authorizing or sanctioning any increase in charges to any other place 
competing with Nashville. Therefore, such reference to the 44 Mont¬ 
gomery case ” by division 1 was wholly without legal force and con¬ 
stituted in law a mere arbitrary reason for failing and refusing to 
discharge the legal duties imposed upon it in the case of petitioners 
herein. 

XIII 

It is further respectfully averred that if by reason of its decision 
in the 44 Nashville case ” or if by reason of its decision in the 44 Mont¬ 
gomery case ” or any other case it was found by division 1 or any 
other division of the commission that less than maximum reasonable 
rates on grain were being charged by the railroad carriers to places 
other than Nashville such fact would in law be 'without anv signifi- 
cance as bearing upon or justifying refusal of the commission to 
perform its ministerial duty of determining whether or not peti¬ 
tioners herein had been damaged by the exaction from them of un¬ 
just and unreasonable rates on grain to Nashville. 

9 XIV 

On April 4, 1927, the full membership of the Interstate Com¬ 
merce Comipission denied a petition of petitioners herein for rehear¬ 
ing, reargument, and reconsideration of such decision; and again on 
November 1, 1928. a majority of the full membership of such com¬ 
mission again denied a petition of petitioners herein for rehearing, 
reargument, and reconsideration of such decision; 

Wherefore petitioners respectfully pray that a writ of mandamus 
shall be issued by this honorable court directed to the Interstate 
Commerce Commission ordering and requiring it as follows: 

(a) As to the period subsequent to April 1, 1922, up to and 
including November 26, 1926, ordering and requiring the Interstate 
Commerce Commission to determine whether or not petitioners were 
as alleged subjected to the payment of charges on grain shipped to 
them at Nashville which were unreasonable and unjust, if so to 
what extent, and if so the sums of money by which petitioners were 
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thereby damaged, including an award of damages to petitioners as 
required by law; and 

(b) As to the period subsequent to November 26, 1926, ordering 
and directing the Interstate Commerce Commission to ascertain and 
determine the sums of money by which petitioners were damaged 
because of the exaction from them of unjust and unreasonable rates 
on grain and grain products (as found by the commission) on and 
subsequent to November 26, 1926, up to and including May 25, 
1927; and 

(c) That petitioners may have such other and further relief 
as consistently herewith the facts and the law may entitle 

10 them and require. 


Respectfully, 

Harry W. Van I)yke, 

Chas. E. Cotterill, 

i 7 

A ttomeys for Petitioner. 

I, W. A. Gunn, traffic manager of the Ralston Purina Company, one 
of the petitioners herein, on oath say that I have rea4 the fore¬ 
going petition for mandamus, that I know the contents thereof, and 
that the facts therein alleged are true. 


W. A. Gunn. 

I 


Sworn to and subscribed before me, a notary public in and for 
the State of Tennessee, this 11th day of December, 1928. 

[notarial seal.] Wm. Boyd. 

Com. expires Apr. 7, 1930. 


11 Exhibit A 

\ 

Interstate Commerce Commission 

12 No. 15292 

. I 

I 

Traffic Bureau of Nashville v. Louisville & Nashville Railroad 

Company et al. 

Submitted June 22, 1925. Decided November 27, 1926 

i 

Proportional or reshipping and local rates on grain and grain prod¬ 
ucts, in carloads, from Ohio and Mississippi River crossings to 
Nashville, Tenn., found unreasonable and unduly prejudicial. 
Reasonable and nonprejudicial rates prescribed for the future. 
Reparation denied. 

~ I 

T. M. Henderson and W. A. Gunn for complainant. 

Edward D. Mohr, Frank W. Gwathmey, and C. H. Blackman for 
defendants. 

C. B. McGinnis and A. F. Vandegrift for interveners. 

58976—29-2 
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REPORT OF THE COMMISSION 

Division 1, Commissioners Eastman, Lewis, McManamy, and 

Woodlock 

Bv Division 1: 

•j 

Exceptions were filed by complainants to the report proposed by the 
examiner, and the case was orally argued. Our conclusions differ 
from those reached by the examiner. 

Complainant, a corporation, on behalf of its members who are 
engaged in the grain business at Nashville, Tenn., alleges by com¬ 
plaint, as amended, that the local and proportional or reshipping 
rates, the latter hereinafter called proportional rates, on grain and 
grain products in carloads from Memphis, Tenn., St. Louis, Mo., 
and Ohio River Crossings and local rates from intermediate points 
are and have been since April 1, 1922, unreasonable and unduly prej¬ 
udicial to the extent that the rates from St. Louis and Ohio River 
crossings to Nashville exceeded and exceed the respective local and 
proportional rates from the crossings to Memphis, and to the extent 
that the assailed rates from Memphis exceed the rates sought from 
St. Louis to Nashville. The establishment of reasonable and nonprej- 
udicial rates for the future and reparation are sought. Rates will 
be stated in cents per 100 pounds. 

The Louisville Board of Trade and the Memphis Merchants Ex¬ 
change intervened in support of the retention of the present rate 
adjustment under which the through rates via the several crossings 
are equalized. The evidence introduced on their behalf deals 
13 with the relationship of the grain rates as a whole and not 
with the reasonableness of the individual rates here in issue. 

Complainant’s members obtain their supply of grain and grain 
products to a large extent either from the West or from points in 
central Illinois. Omaha, Nebr., and Champaign, Ill., are repre¬ 
sentative points of origin in these respective districts, and the rates 
from these points will be referred to herein for comparative purposes. 
The rates from the two territories are made with relation to each 
other. The rates from Champaign are uniformly 2 cents lower than 
those from Omaha. 

The principal interest of complainant is in securing rates from 
the northern and western grain sections to Nashville no higher than 
the rates to Memphis. Neither the through rates nor the rates from 
the grain-producing sections to the river crossings are attacked; 
but complainant seeks the same proportional rates from St. Louis, 
Cairo, and Evansville to Nashville as are in effect from those points 
to Memphis, with rates from other crossings made upon the present 
relative basis, and a rate from Memphis to Nashville the same as 
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that sought from St. Louis. It indicates no desire to disrupt the 
present relative adjustment as between the several Ohio! and Mis¬ 
sissippi River crossings and believes that this relationship should be 
maintained. The carriers west of the Mississippi and north of the 
Ohio River were not made parties to this proceeding because the 
factors west and north of the rivers are the same on graip destined 
to Nashville or Memphis. 

Practically no grain moves at the local rates from the crossings to 
Nashville or Memphis, and complainant’s interest in tjiese rates 
arises from the fact that they are observed as maxima ffom inter¬ 
mediate points from which there is a movement. 

The short-line distance from Omaha to Memphis is 666 miles over 
lines operating west of the Mississippi River, and through rates are 
published over these lines which are 25 cents on traffic originating 
at points beyond Omaha and 31 cents on traffic from Omaha proper. 
The distance over routes operating through St. Louis is fT25 miles. 
The proportional rate from Omaha to St. Louis is 13.5 cents, and in 
order to participate in the traffic and permit grain interests at St. 
Louis to do business in Memphis the lines operating from, St. Louis 
maintain a proportional rate from that crossing to Memphis of 11.5 
cents, which is the balance of the rate of 25 cents from Omaha to 
Memphis. The rates over the west-side lines from Omaha to Cairo 
and Evansville are 3 cents higher than those to St. Louis, and the 
proportional rates from these points to Memphis are accordingly 
made 3 cents less than the rate from St. Louis, or 8.5 cents. 

14 The general basis for making rates on classes and commodi¬ 
ties from western points to Nashville and to Chattanooga, 
Tenn., Atlanta, Ga., Birmingham, Ala., and other southeastern points 
is and for many years has been the combination on Ohio pr Missis¬ 
sippi River crossings: and the rates on grain and other commodities 
from western points to Nashville are and always have been higher 
than to Memphis. The same rates apply from Omaha to St. Louis, 
Cairo, and Evansville on traffic destined to Nashville and southeast¬ 
ern points as on traffic to Memphis, and in order to equalize the rates 
through these crossings, the rates from Cairo and Evansville are 
made 3 cents less than the rates from St. Louis. The rate from 
Omaha to Louisville is 3 cents higher than that to Cairo and Evans¬ 
ville, and the proportional rate from Louisville to Nashville is there¬ 
fore made 3 cents less than that from Cairo and Evansvilld. 

As has been heretofore stated, the rates from the Illinois produc¬ 
ing section are definitely related to the rates from Omaha, and the 
same reshipping rates from the river crossings to Memphis, Nash¬ 
ville, and the Southeast apply on traffic from Illinois as Ion traffic 
from Omaha. The rates from Champaign are 11.5 cents to St. 


i 

I 

i 
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Louis and 14.5 cents to Cairo and Evansville. The rates when 
added to the rates to Memphis of 11.5 cents from St. Louis and 8.5 
cents from Cairo or Evansville, equal the through rate of 23 cents; 
and in like manner, when added to the rates from the crossings to 
Nashville, equalize the rates through the different gateways. 

The following table shows the present rates and the distances 
from the various crossings to Nashville and Memphis and the rates 
sought to Nashville: 




To Nashville 


To Memphis 

From— 

Distance 

Local 

(present) 

Propor¬ 

tional 

(present) 

Local 

(sought) 

Propor¬ 

tional 

(sought) 

Distance' 

j 

Local ^ 

I 

Propor¬ 

tional 

1 

Memphis... 

Miles 

238 

Cents 

23.5 

Cents 

23.5 

Cents 

19 

Cents 

11.5 

Miles 

Cents 

Cents 

St. Louis. 

324 

2S 

23.5 

19 

11.5 

312 


11.5 

Cairo. 

200 

20.5 

20.5 

16 

8.5 

167 


8.5 

Evansville. 

156 

20.5 

20.5 

16 

8.5 

312 

19 

8.5 

Louisville.. 

187 

19.5 

17.5 

15 

5.5 

393 

19 

13.5 

Cincinnati. 

297 

25 

25 

20.5 

13 

523 

22.5 

22.5 


The bases for the rates sought to Nashville are explained by com¬ 
plainant as follows: The rates from St. Louis and Cairo, both local 
and proportional, are the present rates from those respective cross¬ 
ings to Memphis. The local rate sought from Evansville is the same 
as that sought from Cairo, and the proportional rate is the same 
as the present proportional from Evansville to Memphis. 
15 The rates proposed from Louisville observe the existing rela¬ 
tionship under which the local rate is 1 cent less and the pro¬ 
portional rate 3 cents less than from Evansville. It may be observed 
that this basis would result in a proportional rate of but 5.5 cents 
from Louisville, 1ST miles, which obviously is lower than we would be 
justified in prescribing. The local and proportional rates proposed 
from Cincinnati are 4.5 cents higher than the like rates proposed 
from Cairo and Evansville, thus observing the existing relationships. 
The rates sought from Memphis, both local and proportional, are the 
same as those sought from St. Louis. As will be seen from the table 
above, the present rate from Memphis, applying both as a local and 
proportional 1 , is the same as the proportional from St. Louis. 

Prior to January 1, 1922, the local and proportional rates from 
St. Louis to Nashville were 25.5 and 19 cents, and the rate from 
Cairo and Evansville was 15.5 cents. On that date the rates were 
reduced 10 per cent, reflecting reductions accorded to agricultural 
products. Effective April 1, 1922, the rates were increased to 
the present level, and no reductions were made on July 1, 
1922, corresponding to the general reductions made on that date. 
Complainant contends that as the rates are higher than they 'were 
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prior to January 1, 1922, they are unlawful. The rateb to Nash¬ 
ville were increased April 1, 1922, in compliance with the fourth- 
section order issued in connection with the report in Murfreesboro 
Board of Trade v. L. & N. R. R. Co., 55 I. C. C. 648, inj which the 
rates to intermediate points were found not unreasonable but unduly 
prejudicial to intermediate points and preferential of I Nashville. 
The rates to the intermediate points had already been subjected to 
the general reduction. The rates to Nashville are not unlawful in 
this respect. 

Complainant refers to Rates to, from, and between Points South 
of Ohio River, 64 I. C. C. 306, and contends that the proportional 
rates of 12.5 cents from St. Louis to Memphis and 31.5 cents from 
St. Louis to New Orleans, for a distance of 697 miles,! were pre¬ 
scribed as reasonable rates; that, therefore, the combination on St. 
Louis sets the measure of the through rate from Omaha to! Memphis; 
and that rates to Nashville in harmony with the proportional rates 
from St. Louis to Memphis, distance considered, were required in that 
case. We have repeatedly said that our decision in that case is not to 
be considered as fixing maximum reasonable rates, and that that ad¬ 
justment was for the purpose of removing fourth-section departures 
and maintaining as nearly as possible the existing revenues. The 
grain rates to Nashville were not under consideration.; We said 
in that case that “ in revising the reshipping and local rates as above 
provided, the existing equalization through th<^ so-called 
16 primary markets should as far as possible be maintained, even 
though necessary to depart from a distance basis r ’; and in the 
revised rates the adjustment, including the balances of the through 
rates, was continued by the carriers. 

Additional grounds upon which complainant rests its claim for 
proportional rates from certain of the crossings to Nashville the 
same as those to Memphis are comparative distances, th^ fact that 
the rates on certain other commodities from Cairo to Najshville are 
no higher than to Memphis, and the alleged fact that by reason of the 
present relative adjustment of rates from the crossings Memphis 
has an advantage over Nashville on grain not transited at either 
point but shipped to the respective points in carload lots and 
reshipped thence to points throughout the Southeast in! less than 
carloads. 

With respect to the first point, it may be said that ratesj which are 
designed to effect market equalization necessarily disregard distance 
to some extent. The situation at Memphis is different from that at 
Nashville in that Memphis is itself a river crossing, the rates to 
which are equalized through the other crossings. According to 
defendants the rates to Memphis are made by the west-side carriers 

i 

i 
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reaching that point, and in order that the grain dealers at other 
crossings and the carriers serving them may participate in the busi¬ 
ness, those rates are met through such crossings, which accounts for 
the comparatively low proportional rates from St. Louis and the 
Ohio River crossings to Memphis. The west-side lines reaching 
Memphis are not parties to this case, and therefore defendants point 
out that, if the rates from the other crossings to Memphis were 
withdrawn, the present through rates from the grain-producing 
sections to Memphis would not be changed. The only result would 
be to foreclose the other crossings and the carriers serving them from 
participation in the business. 

The relative adjustments on other commodities are not controlling 
here, since the conditions surrounding the making of rates on com¬ 
modities generallv are widelv different from those affecting the 
grain adjustment. The rates on grain from the West and North to 
Nashville have always been higher than those to Memphis. 

Assuming that the less-than-carload rates are the same from each 
point, mileage considered, Memphis has an advantage over Nashville 
on grain and grain products on certain outbound less-than-carload 
movements, since the carload rate to Memphis is 12 cents less than that 
to Nashville. The less-than-carload rates from Memphis and Nash¬ 
ville to points in the Southeast are not in issue. Most of the grain 
reshipped from Nashville is transited and moves under the through 
rates from point of origin to destination, and on this 
IT grain Memphis has no advantage over Nashville. It would be 
manifestly impossible to adjust the inbound and outbound 
rates from and to all market points so that the combination of rates 
to any destination would be the same through all markets. 

In Arkansas Jobbers & Mfrs. Asso. v. Director General, 66 I. C. C. 
475, we prescribed reasonable and nonprejudicial local carload rates 
on wheat from St. Louis to points in Arkansas, which were from 
21 to 27.5 cents for hauls of from 235 to 365 miles. In Okla¬ 
homa Corporation Commission v. A. R. R., 80 I. C. C. 607, herein¬ 
after referred to as No. 13406, we prescribed carload rates on wheat 
and coarse grain between points in Oklahoma and Arkansas, which 
ranged from 18 to 27 cents for single-line hauls of from 160 to 325 
miles on wheat and from 16 to 24.5 cents on coarse grain. The 
joint-line rates were 2 or 3 cents higher. Complainant contends that 
the assailed rates to Nashville are unreasonable by comparison with 
the rates prescribed in those cases, when consideration is given to 
the evidence introduced in this case to prove that the rate level east 
of the Mississippi is lower than that in western territory, and that 
the more favorable operating and transportation conditions east 
than west of the river warrant a lower general level of rates. 
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In Capital Grain & Feed Co. v. I. C. R. R. Co., 118 j. C. C. 732. 
decided concurrently herewith and hereinafter referred to as the* 
Montgomery case, we compared the assailed proportional rates on 
grain and grain products from the several crossings to Montgomery, 
Ala., with the local rates prescribed in No. 13406 and vfith the pro¬ 
portional rates prescribed from St. Louis to Arkansas points in 
Arkansas Jobbers & Mfrs. Asso. v. Director General, 59 1. C. C. 662, 
which latter case was followed in 66 I. C. C. 475, and found that the 
rates to Montgomery were thereby shown to be excessive. We also 
said that St. Louis Merchants Exchange v. A. R. Co., 87 |I. C. C. 547, 
in which we declined to condemn the assailed any-quartity rates in 
the Southeast, was not controlling as to the issues there presented. 
Also, for reasons given in the Montgomery case, we can not give 
controlling force to defendants’ comparisons with rat^s to points 
in the Southeast, or to their claim that, as the rates to Nashville 
are related to the rates to southeastern points, reductions in the rates 
to Nashville would necessarily result in corresponding reductions at 
points throughout the Southeast. Even assuming that this would 
be true, it affords no ground for withholding from Nashville a proper 
adjustment of rates. 

In the Montgomery case we found that a rate of 22 Cents would 
be reasonable from Memphis to Montgomery, 345 miles, on traffic 
from beyond, and required a like reduction of 5 cents in the rates 
from the other crossings to Montgomery. We also found, 
18 among other things, after taking into consideration the ad¬ 
justment as a whole from all the river gateways, that the 
rates to Montgomery should not exceed those to Meridian, Miss., by 
more than 2 cents. The establishment of the rates and relationships 
there prescribed would result in a rate of 20 cents from Memphis to 
Meridian, 248 miles. The distance from Memphis to Nashville is 
238 miles, and likewise a rate of 20 cents would appear tb be proper 
from and to those points, on traffic from beyond. Any higher rate 
would compare unfavorably with the rates prescribed in No. 13406 
for application between Oklahoma and Arkansas, which are in 
higher rated territory. The rates from the other crossings should be 
reduced in like amount in order that the existing equalization may 
be preserved. The present proportional adjustment is, as! previously 
indicated, somewhat irregular from the standpoint of distance, as 
will be that herein prescribed, but equalization necessarily disregards 
distance relationships. 

In support of its complaint against the local rates, complainant 
contends that, as the local rates from the other crossings tp Memphis 
are not balances of the through rates, they are not subject tjo the same 
influences as are the proportional rates and therefore constitute a fair 
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basis for comparison with the local rates to Nashville. It also com¬ 
pares the rates to Nashville with the lower rates from local points 
south of St. Louis. Cairo, and Evansville to Memphis and from the 
crossings to points intermediate to Memphis. 

The proportional rates are not confined in their application to 
grain originating in particular sections, but apply on traffic origi¬ 
nating at any point beyond the gateways. The measure of the local 
rates from the crossings to Memphis is therefore limited by the 
amount of the through rate applicable from the point having the 
lowest rate to the gateways, in order that fourth-section departures 
may not result. For example, the lowest rate from any point to 
Cairo is 7.5 cents, which, added to the proportional rate of 8.5 cents 
from Cairo to Memphis, produces a through rate of 16 cents which 
can not be exceeded from Cairo as a local rate. Also, in order 
to avoid fourth-section departures, the rates from the crossings to 
Memphis are maintained as maxima from and to intermediate points. 
The rate of 16 cents for the haul of 167 miles from Cairo to Mem¬ 
phis also applies to points located but 65 miles from Cairo. How¬ 
ever, the local rates to Nashville exceed those to Memphis, in some 
instances materially, as will be seen from the table above, and they 
generally compare unfavorably with the rates prescribed in No. 
13406. For example, the rate of 28 cents from St. Louis to Nashville 
is the same as the joint-line wheat rate under the No. 13406 scale for 
the same distance, but higher than the single-line rate and also 
19 higher than either the single-line or the joint-line rate on 
coarse grain, the differences ranging from 2 to 5 cents. In 
Grain and Grain Products from Illinois, 83 I. C. C. 543, we found 
justified a proposed rate of 28 cents, the St. Louis basis, from a few 
points on the Louisville & Nashville in southern Illinois to Nash¬ 
ville. It was shown, however, that the St. Louis group rate already 
applied from 43 local points in southern Illinois on the Louisville & 
Nashville, and that the proposed rates would remove existing fourth- 
section departures. The comparisons with the No. 13406 scale indi¬ 
cate that some reductions should be made in the assailed local rates 
to Nashville, but not to the extent sought by complainant. 

We find that the assailed rates on grain and grain products, in 
carloads, to Nashville, Tenn., are, and for the future will be, unrea¬ 
sonable and unduly prejudicial to the extent that they exceed or may 
exceed, per 100 pounds, 20 cents from Memphis, Tenn., and St. Louis, 
Mo., 17 cents from Cairo, Ill., and Evansville, Ind., 14.5 cents from 
Louisville, Ky., and 21.5 cents from Cincinnati, Ohio, on traffic origi¬ 
nating beyond, and 22, 25, 20, 18, 20, and 24 cents, respectively, on 
traffic originating at those points. The local rates herein prescribed 
from the crossings will set the level of the maximum rates which 
may be maintained from intermediate points to Nashville for the 
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future. In view of this fact, and of the denial of reparation, no find¬ 
ing as to the rates from intermediate points is necessary. 

Following the Montgomery case, reparation is denied, j An appro¬ 
priate order for the future will be entered. 

Woodlock, Commissioner , dissenting: ! 

For reasons expressed in my dissent to the report in Capital Grain 
& Feed Co. v. I. C. R. R. Co., supra, I do not concur in the report in 
this case. 

i 

20 ORDER 

At a session of the Interstate Commerce Commission, (Division 1, 
held at its office in Washington, D. C., on the 27th day of Novem¬ 
ber, A. D. 1926. I 

No. 15292 | 

Traffic Bureau of Nashville 

v. | 

Louisville & Nashville Railroad Company; The Nashville, Chatta¬ 
nooga & St. Louis Railway; Illinois Central Railroad; Company; 
Mobile & Ohio Railroad Company; Southern Railway! Company; 
The Cincinnati, New Orleans & Texas Pacific Railway; Company; 
Chicago, Burlington & Quincy Railroad Company; and Tennes¬ 
see Central Railway Company 

! 

This case being at issue upon complaint and answers bn file, and 
having been duly heard and submitted by the parties, and full 
investigation of the matters and things involved having been had, 
and said division having, on the date hereof, made bnd filed a 
report containing its findings of fact and conclusions thereon, which 
said report is hereby referred to and made a part hereof:; 

It is ordered that the above-named defendants, according as they 
participate in the transportation, be, and they are hereby, notified 
and required to cease and desist, on or before March 25 4 1927, and 
thereafter to abstain, from publishing, demanding, or; collecting 
for the transportation of grain and grain products, in carloads, 
from Memphis, Tenn., St. Louis, Mo., Cairo, Ill.. Evansville, Ind., 
Louisville, Ivy., and Cincinnati, Ohio, to Nashville Tbnn., rates 
which exceed those prescribed in the next succeeding paragraph 
hereof: 

It is further ordered that said defendants, according as they 
participate in the transportation, be. and they are hereby, notified 
and required to establish, on or before March 25, 1927, i^pon notice 
to this commission and to the general public by not leks than 30 
days’ filing and posting in the manner prescribed in section 6 of 

i 

i 

i 

i 
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the interstate commerce act, and thereafter to maintain and apply 
to the transportation of grain and grain products, in carloads, to 
Nashville, Tenn., rates which shall not exceed, per 100 pounds, 20 
cents from Memphis, Tenn., and St. Louis, Mo., IT cents from Cairo, 
Ill., and Evansville, Ind., 14.5 cents from Louisville, Ky., and 

21 21.5 cents from Cincinnati, Ohio, on traffic originating be¬ 
yond, and 22, 25, 20, 18, 20, and 24 cents, respectively, on 

traffic originating at those points. 

And it is further ordered that this order shall continue in force 
until the further order of the commission. 

By the commission, division 1. 

[seal.] George B. McGinty, 

Secretary. 

22 Rule to show cause 

' Filed December 19, 1928 

******* 

Upon consideration of the petition for mandamus in the above- 
entitled cause sworn to on the 11th day of December, 192S, and filed 
in this court on the 17th dav of December, 1928, it is bv the court 

/ / V 

this 19th dav of December, 1928, 

Ordered that the respondent. Interstate Commerce Commission, 
show cause before this court on or before the 15th day of January, 
1929, why the writ of mandamus prayed for herein should not issue 
out of this court directed to the said Interstate Commerce Commis¬ 
sion, provided a copy of this rule be served upon the said Interstate 
Commerce Commission at least ten days before the return thereof. 

Wendell P. Stafford, 

Justice , Supreme Court of the District of Columbia. 
Marshal's return 

Served a copy of the within rule on Interstate Commerce Commis¬ 
sion by Thos. Gillis, Asst. Secy, Dec. 26, 1928, personally. 

Edgar C. Snyder, 

U. S. Marshal in and for the Dist. of Columbia. 

By Harold T. Scott, 
Deputy U. S. Marshal. 

D. A. R. 

23 Answer of Interstate Commerce Commission 

Filed January 15,1929 

******* 

The Interstate Commerce Commission, hereinafter called the com¬ 
mission, respondent in the above-entitled cause, now and at all times 
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hereafter saving and reserving to itself all and all manner of benefit 
and advantage of exception to the many errors and insufficiencies in 
the petitioners’ petition contained, for answer thereuntq or unto so 
much or such parts thereof as the commission is advised is material 
for it to make answer unto, answers and says: 


Answering Paragraphs I, II, and III of the petition, the commis¬ 
sion admits that the allegations contained in said paragraphs are true. 

II | 

i 

Answering Paragraphs IV, V, VI, and VII of the petition, the 
commission admits that the allegations contained in said!paragraphs 
are true except that the commission denies that the allegation of 
said paragraphs with respect to the terms and effect of the original 
and amended complaints filed with the commission set Out fully or 
completely the substance and effect of said complaints, ajid the com¬ 
mission respectfully refers the court to said original and amended 
petitions for information as to the substance and terms thereof in 
so far as they mav bv the court be deemed material in thjs case. 

i 

l 

Answering Paragraph VIII of the petition, the commission admits 
that the allegations contained in said paragraph are truej 

IV i 

Answering Paragraph IX of the petition, the commission admits 
that the allegations therein contained are true, except that the com¬ 
mission denies that the passage in said paragraph quoted from the 
commission’s report constitutes a full and complete statement of the 
findings, holdings, and conclusions of the commission iff the case; 
and the commission respectfully refers the court to copies of said 
report and order which are attached to the petition herein for full 
and complete information as to contents thereof. 

i 

• v ! 

Answering Paragraph X of the petition, the commission alleges 
that each of the allegations contained in this paragraph is a con¬ 
clusion of law and, furthermore, is irrelevant and immaterial; and 
therefore the commission neither admits nor denies apy of said 
allegations. 


20 


I. C. C. VS. U. S. EX REL. RALSTON PURINA CO. ET AL. 


VI 

Answering Paragraph XI of the petition, the commission denies the 
allegations contained in said paragraph; and the commission alleges 
that in making its report and order it found that petitioners had 
not been damaged in any amount for which reparations should be 
awarded. 

VII 


Answering Paragraph XII of the petition, and particularly the 
first two sentences of said paragraph, the commission admits that in 
denying reparation in said case, it referred to the “Mont- 

25 gomery case/’ Further answering said paragraph, the com¬ 
mission denies that the petition fully and correctly sets out 

the substance or effect of its rulings in said “ Montgomery case,” and 

the commission respectfully refers the court to its report and order 

in the last-named case for full and complete information relative 

to the findings, holdings, and conclusions of the commission in such 

case should same be deemed bv the court to be material in this case. 

* 

Further answering Paragraph XII of the petition, and particu¬ 
larly the allegations contained in the last three sentences, the com¬ 
mission denies said allegations and each of them; and the commis¬ 
sion further specifically denies that in its report and order dated 
November 27, 1926. there was in law a failure or refusal of the com- 
mission to exercise fully its lawful jurisdiction relative to said com¬ 
plaint and the evidence presented to it thereunder, or that its action 
in the case was in an}’ respect arbitrary, or that it failed or refused 
to discharge any legal duty imposed upon it. 

VIII 

Answering Paragraph XIII of the petition, the commission alleges 
that each of the allegations contained in this paragraph is argu¬ 
mentative and is a conclusion of law; and that, therefore, the com¬ 
mission neither admits nor denies anv of said allegations. 

IX 

Answering Paragraph XIV of the petition, the commission admits 
that the allegations contained in said paragraph are true. 

26 X 

Further answering the petition, the commission alleges that, prior 
to the making, entering, and serving of said report and order as 
aforesaid, it accorded to the parties to» the proceeding, including the 
petitioners herein, the full hearings provided for in the interstate 
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i 

commerce act; that at said hearings a large volume of testimony and 
other evidence* bearing upon the matters covered by said'report and 
order was submitted to the commission for consideration 0n behalf of 
said parties, including the plaintiffs herein, by their respective coun¬ 
sel ; that at said hearings questions relating to said matter^ were fully 
argued and submitted to the commission for determination, on be¬ 
half of said parties by their respective counsel, whereupon the com¬ 
mission determined said matters and made and entered |said report 
and order, which included the commission’s decisions, conclusions, 
and order in the premises; that upon the evidence before it, as 
shown in and by said order and report, the commission made said 
findings and conclusions. That said findings and conclusions were 
and are, and that each of them was and is, fully justified! by the evi¬ 
dence before the commission in said proceding. The 'commission 
further alleges that in making said report and order id considered 
and weighed carefully each fact, circumstance, and condition aris¬ 
ing from the evidence presented or called to its attention by or on 
behalf of the parties to said proceeding by their respective counsel. 

XI 

i 

Further answering the petition, the commission denies that the 
petitioners are entitled to the relief prayed for or any Relief in the 
premises, and except as hereinabove expressly admitted the com¬ 
mission denies the truth of each and all the allegations con- 
27 tained in said petition in so far as they conflict either with the 
allegations in this answer or with the statements or! conclusions 
of fact set out in said report and order of the commission, which are 
hereby referred to and made a part hereof. 

All of which matters and, things the commission is reidy to aver, 
maintain, and prove, as this honorable court shall direct, and hereby 
prays that said petition be dismissed. 

Interstate Commerce Commission, 
By Nelson Thomas, Attorney . 

Daniel W. Knowlton, 

Of Cowasel. 

City of Washington, 

District of Columbia, ss: 

Joseph B. Eastman, being duly sworn, deposes and says that he is 
a member of the Interstate Commerce Commission, the ajbove-named 
defendant, and makes this affidavit on behalf of said commission; 
that he has read the foregoing answer and knows the contests thereof; 
and that the same is true. 

Joseph B. ]Eastman. 

i 

I 

i 

i 

i 
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Subscribed and sworn to before the undersigned, a notary public 
within and for the District of Columbia, this 15th day of January, 
1929. 

[notarial seal.] Eugenia W. Suter, 

Notary Public . 

28 Stipulation 

Filed February 15, 1929 

• * * * * * * 

It is hereby stipulated and agreed that the hearing upon rule to 
show cause in the above-entitled cause may be taken as a final hear¬ 
ing, and that said case shall be taken as submitted on the pleadings, 
as if upon petition, answer, and demurrer to said answer. 

Chas. E. Cotterill, 

Harry W. Van Dyke, 
Attorneys for Petitioners . 
Nelson Thomas, 

Attorney for Interstate Commerce Commission. 

February 5, 1929. 

Supreme Court of the District of Columbia 

Friday, April 19th , 1929. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice, presiding. 

******* 

This cause heretofore came on for hearing upon the petition filed 
herein, the rule to show cause issued, the answer of respondent and 
stipulation of counsel filed herein, and after argument on behalf of 
the respective parties was submitted to the court. 

Upon consideration thereof, it is adjudged and ordered that the 
prayers of the petition be, and the same are hereby, granted 

29 and that the writ of mandamus do forthwith issue as prayed. 

Further, it is considered that petitioners recover of respond¬ 
ent their costs of suit to be taxed by the clerk and have execution 
thereof. 

Memorandum 

May 1, 1929: Appeal noted by respondent in open court. 

Assignments of error 
Filed May 8, 1929 

* * * * * * * 

Comes now the respondent, Interstate Commerce Commission, and 
says that the Supreme Court of the District of Columbia erred in the 
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following particulars, which, upon its appeal to the Court of Appeals, 
said respondent assigns as errors: 

(1) The court erred in entering judgment against respondent and 
in favor of petitioner. 

(2) The court erred in refusing to discharge the rule to show cause. 

(3) The court erred in refusing to dismiss the petition. 

(4) The court erred in holding and directing that a writ of man¬ 
damus should be issued as prayed in the petition. 

Nelson Thomas, 
Attorney for Respondent. 


Daniel W. Knowlton, 

Of Counsel. 

30 Service of the above assignment of error accepted this 8th 
day of May, 1929. 

H. W. Van I}yke, 
Attorney for Petitioners. 


Designation of record on appeal 


Filed May 8, 1929 

* * * * * * | » 

The clerk will please include in the record on appeal ot the above- 

entitled cause the following: 

(1) Original petition and Exhibit A, attached thereto^ 

(2) Rule to show cause. 

(3) Answer of Interstate Commerce Commission. 

(4) Stipulation of counsel relative to submission of case. 

(5) Order sustaining prayers of petition and directing writ of 
mandamus to issue as prayed in the petition. 

(6) Notation of appeal by respondent in open court. 

(7) Assignment of errors. 

(8) This designation. 

Nelson Thomas, 
Attorney for Respondent. 

Daniel W. Knowlton, 

Of Counsel. 

Service of above designation accepted this 8th day of May, 1929. 

H. W. Van Dyke, 
Attorney for Petitioners. 


31 Supreme Court of the District of Columbia 

| 

United States of of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
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from 1 to 30, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. T61T1 at law, 
wherein United States of America ex rel. Ralston Purina Company 
et al. are petitioners and Interstate Commerce Commission is re¬ 
spondent, as the same remains upon the files and of record in said 
court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
13th day of June, 1929. 

[seal.] Frank E. Cunningham, 

Clerk. 

(Indorsement:) District of Columbia Supreme Court. No. 4983. 
Interstate Commerce Commission, appellant, vs. United States of 
America ex rel. Ralston Purina Company et al. Court of Appeals, 
District of Columbia. Filed June 19, 1929. Henry W. Hodges, 
clerk. 


O.S. GOVERNMENT PRINTING OFFICE: 1929 




sou ST OF" APPEALS 
DiSTcttCT OF COLUMBIA 
FILED 


Sf-'P I ° '.v?t 

A ^ i» ._. 


Nos. 4982 and 4983, Sp 




In the Court of Appeals of the District 

of Columbia 

April Term, 1929 


Interstate Commerce Commission, appellant 

v. 

United States of America ex rel. Capital Grain 
& Feed Company et al., appellee 


Interstate Commerce Commission, appellant 

v. 

United States of America ex rel. Ralston Purina 

Company et al., appellee 


BRIEF FOR INTERSTATE COMMERCE COMMISSION 


NELSON THOMAS, 

For Interstate Commerce Commission. 


DANIEL W. KNOWLTON, 

Of Counsel. 


September, 1929. 







p 



INDEX 


Page 

CONSOLIDATION___j. 1 

ORDERS AND REPORTS OF COMMISSION...! 2 


JURISDICTION._ 1 

QUESTIONS. 1 

STATUTES.- . -.1 

I 

STATEMENT_j 

SUMMARY OF ARGUMENT_1 

i 

ARGUMENT: 

I. MANDAMUS WILL NOT LIE TO COMPEL COM¬ 
MISSION TO AWARD REPARATION_|_ 

II. MANDAMUS SHOULD NOT ISSUE TO COMPEL 
FINDINGS OF FACT WHERE REPARATION IS 
NOT AWARDED. j. 

i 

III. THE REPORTS AND ORDERS OF THE COM¬ 

MISSION FULLY COMPLY WITH THE RE¬ 
QUIREMENTS OF THE LAW.. ___j_ 

IV. THE ACTION OF THE COMMISSION WAS NOT 

ARBITRARY.. j_ 

i 

V. THE RATES WERE NOT UNLAWFUL UNTIL THfc 
EFFECTIVE DATE OF THE NEW RATES ORu 
DERED BY THE COMMISSION . L 

VI. MANDAMUS SHOULD NOT ISSUE WHEN IT 
WOULD BE INEFFECTUAL. i 

TABLE OF CASES CITED 


6 

6 

8 

12 

15 


16 


3S 


44 


47 


60 

6S 


Anadarko Cotton Oil Co. v. Atchison, Topeka & Santa Fe Ry. Co .j, 

20 I. C. C. 43. - 47 

Bartlesville Zinc Co. v. Int. Com. Comm., 30 F. (2d) 479_; IS 

Burlington Shippers Asso. v. Atchison, Topeka & Santa Fe Ry. 

Co., 109 I. C. C. 694—. j 50 


66743—29-1 


(I) 


i 

















II 

Page 

Butler, Eggs, Etc., In re, 96 I. C-. C. 19_ 51 

Capital Grain Co. v. III. Cent. R. Co., 118 I. C. C. 732_ 12 

Chicago, Burlington <t* Quincy R. Co. v. Merriam, 297 Fed. 1_56, 60 

Cook v. Atchison, Topeka Santa Fe Ry. Co., 109 I. C. C. 490._ 51 

Delaware, Lackawana & Western Coal Co. v. Railroad Company, 

461. C. C.506.......... 52 

Donner Steel Co. v. Int. Com. Comm., 2S5 Fed. 955_ 20 

Hawkeye Fuel Co. v. S. E. Ry., 93 I. C. C. 157.._ 51 

Hillsboro Mills v. Boston <fe Maine R. Co., 269 Fed. 816_ 41 

Int. Com. Comm. v. U.S. ex rel. Waste\Mchts. Assn., 260 U. S. 

32; 277 Fed. 543. 26 

Jeanneret v. C., B. <£* Q. R. Co., 17 Fed. (2d) 978_ 67 

Louisville & Nashville R. Co. v. Sloss-Sheffield, etc., Co., 269 

U.S. 217_ 35 

Morgan v. Great Northern Ry. Co., 285 Fed. S76_ 54 

National Petroleum Assn. v. M., K., T. Ry. Co., 47 I. C. C. 355_ 57 

New England Divisions case, 261 U. S. 1S4__ 41 

Phillips v. Grand Trunk Ry. Co., 236 U. S. 662_ 58 

South Pac. R. Co. v. Darnell-Taenzer Lbr. Co., 245 U. S. 531. 35 

Spiller v. .4., T. & S. F. Ry. Co., 253 U. S. 113. 35 

Traffic Bureau of Nashville v. Louis. & Nash. R. Co., 118 I. C. C. 

74S_ 12 

U. S. ex rel. Widenman v. Colby, 265 Fed. 99S___ 71 

U. S. ex rel. Kansas City So. Ry. Co. v. I. C. C., 6 Fed. (2d) 692_ 24 

United States v. Lapp, 244 Fed. 377_ 69 

In re Welch Mfg. Co., 201 Fed. 519___ 6S 

Western Newspaper Union v. A., T. & S. F. Ry. Co., 96 I. C. C. 5. 51 


















I 

In the Court of Appeals of the District 

of Columbia ! 


April Term, 1929 

j 

i 

_ 

No. 4982 

Interstate Commerce Commission, appellant 

v. 

United States of America ex rel. Capital jjrRAiN 

& Feed Company et al., appellee 


No. 4983 

Interstate Commerce Commission, appellant 


v. 


United States of America ex rel. Ralston P 

Company et al., appellee 


URINA 


APPEALS FROM TIIE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 


BRIEF FOR INTERSTATE COMMERCE COMMISSION 


CONSOLIDATION 

The two above-entitled eases involving j sub¬ 
stantially the same principles of law have by stipu- 
















2 


lation been consolidated for the purpose of brief 
and argument. 

ORDERS AND REPORTS 

The orders, the same in both cases, from which 
these appeals were taken, were made by the Su¬ 
preme Court of the District of Columbia (Justice 
William Hitz) without written opinion. They are 
as follows (R. 29) : 

This cause heretofore came on for hearing 
upon the petition filed herein, the rule to 
show cause issued, the answer of respondent 
and stipulation of counsel filed herein, and 
after argument on behalf of the respective 
parties, was submitted to the court. 

Upon consideration thereof it is adjudged 
and ordered that the prayers of the petition 
be and the same are hereby granted, and that 
the writ of mandamus forthwith issue as 
prayed. Further, that the petitioners re¬ 
cover of the respondents their costs of suit to 
be taxed by the Clerk and have execution 
therefor. 

The reports of the Interstate Commerce Commis¬ 
sion are to be found under the title of Capital Grain 
& Feed Co. et ah v. III. Cent. R. R. Co. et al., 118 
I. C. C. 732, (R. 6), and Traffic Bureau of Nash¬ 
ville v. Louis, d Nash. R. R. Co. et al, 118 I. C. C. 
748, (R. 10). (The case first above mentioned will 
be spoken of herein as the Capital Grain Company 
case, the second case will be designated as the Ral¬ 
ston Purina case ; the Interstate Commerce Com- 
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mission will be referred to herein as the Commis¬ 
sion.) 

The final conclusions of the Commission in;the re¬ 
spective cases as set out in the reports in saift cases 
are here inserted for convenience; being takep from 
the Records, pages 21 and 16, respectively, j 
In the Capital Grain Company case the Conclu¬ 
sion is as follows: 

We find that the assailed rates on; grain 
and grain products, in carloads, from points 
in Missouri, Kansas, Nebraska, North Da¬ 
kota, South Dakota, Minnesota, Iowai, Wis¬ 
consin, Illinois, and Indiana to Montgomery, 
Ala., are and for the future will be, unrea¬ 
sonable to the extent that they exceed or may 
exceed the applicable rates to Meinphis, 
Tenn., Qairo, Ill., Evansville, Ind., Louis¬ 
ville, Ky., St. Louis, Mo., and Cincinnati, 
Ohio plus the following rates per 100 founds 
beyond, which are found to be just apd rea¬ 
sonable proportional or reshipping rates: 
From Memphis, 22 cents; from Cairo, 
Evansville, and Louisville, 28 cents |; and 
from St. Louis and Cincinanti, 31 cents. We 
further find that the assailed rates are, and 
for the future will be, unduly prejudicial to 
Montgomery and unduly preferential of 
Meridian, Mobile, and Pensacola to the ex¬ 
tent that they exceed or may exceed by! more 
than 2 cents per 100 pounds the rate^ con¬ 
temporaneously maintained on like traffic 
from the same points to Meridian and exceed 
rates made 2 cents per 100 pounds less than 
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the rates contemporaneously maintained on 
like traffic from the same points to Mobile 
and Pensacola. In making this finding the 
adjustment through the various river gate¬ 
ways has been considered as a whole. The 
rates prescribed from Louisville and Cincin¬ 
nati will not effect an exact equalization 
through these points of the aggregate rates 
through the other gateways. Existing equali¬ 
zation through these points is accomplished 
by transit arrangements, and defendants 
should continue these arrangements for this 
purpose under the adjustment herein pre¬ 
scribed. In this connection the Memphis in¬ 
tervener points out on exceptions that if the 
findings proposed by the examiner, and 
which are adopted in principle herein, were 
complied with by increasing the rates to 
Meridian, Mobile, and Pensacola, to remove 
the undue prejudice found, the result would 
be to increase the rates from Memphis to 
those points to a greater extent than from 
other gateways, and thus to destroy existing 
equalization of the gateways to the disadvan¬ 
tage of Memphis. As above explained, 
equalization is now accomplished in some in¬ 
stances through the use of transit, and we see 
no reason why this arrangement may not be 
employed to continue equalization of the 
gateways to the points found to be preferred, 
i The foregoing findings will result in a 
leveling of existing rate disparities through 
some increases in the rates to Meridian, 
Mobile, and Pensacola and reductions to 
Montgomery. Under such circumstances it 
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has been our practice to deny reparation. 
Reparation is accordingly denied. j 

An appropriate order will be entered. 

In the Ralston Purina case the conclusion of the 
Commission is as follows: j 

We find that the assailed rates on grain 
and grain products, in carloads, to Nashville, 
Tenn., are, and for the future will be, un¬ 
reasonable and unduly prejudicial to the ex¬ 
tent that they exceed or may exceed, p^r 100 
pounds, 20 cents from Memphis, Tenn;, and 
St. Louis, Mo., 17 cents from Cairo, I11L, and 
Evansville, Ind., 14.5 cents from Louisville, 
Ky., and 21.5 cents from Cincinnati, Ohio, on 
traffic originating beyond, and 22, 25, 20, 18, 
20, and 24 cents, respectively, on traffic jorigi- 
nating at those points. The local rates here¬ 
in prescribed from the crossings will set the 
level of the maximum rates which niav be 

•j 

maintained from intermediate points to 
Nashville for the future. In view qf this 
fact and of the denial of reparation, no find¬ 
ing as to the rates from intermediate points 
is necessary. j 

Following the Montgomery case, repara¬ 
tion is denied. An appropriate order for the 
future will be entered. ! 

The orders of the Commission pursuant to said 
reports are set out on pages 23 and 17 of the respec¬ 
tive Records and require the railroads to put into 

% ! 

effect the new rates prescribed, on or before March 
25,1927. This date was by subsequent orders of the 
Commission extended to May 25,1927. 


6 


JURISDICTION 

While no question is made as to the jurisdiction 
of the Supreme Court of the District of Columbia 
over mandamus cases generally, it is the contention 
of the Commission that the above-named court has 
no jurisdiction by mandamus to review or control 
the discretion of the Commission in cases entrusted 
bv law to it, or to correct errors of law or fact which 
mav manifest themselves in the Commissioner’s 
orders. 

QUESTIONS 

The concrete question before this Court is: 

Where the Commission has acted upon a complaint 
stating in its report that freight rates complained 
of were then and for the future would be, unrea¬ 
sonable, but has determined that complainants 
were not entitled to an award of damages for the 
reason that the Commission’s order relative to fu¬ 
ture rates would result in a leveling of existing rate 
disparities through increases in rates to certain 
points ind reductions to others, should the Com¬ 
mission be compelled by mandamus to make spe¬ 
cific findings of fact in its report—(1) as to the rea¬ 
sonableness of the rates for the period of time be¬ 
ginning two years prior to the filing of the complaint 
with the Commission and ending with the going into 
effect of the new rates prescribed in the order, and 
the extent of such unreasonableness, if any; and 
(2), the amount of excess freight charges paid by 
complainants over and above what would havo been 
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paid under the rate prescribed to take effect at a 
future date, and the “damage” sustained by each 
complainant thereby, “including an award of dam¬ 
ages to petitioner.” 

Stated abstractly, the questions are: 

(1) Whether the Commission may by mandamus 
be compelled to make an order directing the car¬ 
riers to pay damages (reparation) to the complain¬ 
ants before it whenever such complainants have 
paid tariff rates which are found by the Commis¬ 
sion to be unreasonable in amount when compared 
with certain other rates, when the Commission has 

i 

determined that such complainants are not entitled 
to an award of damages. 

i 

(2) Whether the court in an action for mandamus 
should consider and pass upon the question of 
whether reparation should be awarded by the! Com¬ 
mission, and the correctness of the Commission’s 
action in denying reparation. 

(3) Whether the court in an action for rqanda- 
mus will consider and pass upon the legal suf¬ 
ficiency of the Commission’s stated reasoh for 
denying reparation. 

(4) Whether it is the legal duty of the Commis¬ 
sion, enforceable by mandamus, to make specific 
findings of fact in cases wherein it has denied 
reparation. 

(4) Whether a statement by the Commission in 
its report to the effect that a certain existing rate 
is and for the future will be unreasonable, renders 

i 

i 

. i 

i 

j 

i 


i 


i 
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such rate unlawful from the date of the issuance 
of the report, rather than from the effective date 
of the order. 

(5) Whether the courts, which will not give 
judgment in favor of shippers in suits against rail¬ 
roads for excessive freight charged, without an 
award of reparation by the Commission, will in a 
mandamus suit order the Commission to make the 
necessary reparation award, although the Commis¬ 
sion has determined that the complainants are not 
entitled to an award of damages. 

STATUTES 

Pertinent portions of the Interstate Commerce 
Act (34 Stat. 584) are as follows: 

Section 1: 

***** 

(5) All charges made for any service 
rendered or to be rendered in the transpor¬ 
tation of passengers or property or in the 
transmission of intelligence by wire or wire¬ 
less as aforesaid, or in connection therewith, 
shall be just and reasonable, and every un¬ 
just and unreasonable charge for such serv¬ 
ice or any part thereof is prohibited and de¬ 
clared to be unlawful: * * *. 

Section 8: 

That in case any common carrier subject 
to the provisions of this Act shall do, cause 
to be done, or permit to be done any act, mat¬ 
ter, or thing in this Act prohibited or de¬ 
clared to be unlawful, or shall omit to do any 
act, matter, or thing in this Act required to 
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be done, such common carrier shall be liable 
to the person or persons injured thereby for 
the full amount of damages sustained in con¬ 
sequence of any such violation of the provi¬ 
sions of this Act, together with a reasonable 
counsel or attorney’s fee, to be fixed by the 
court in every case of recovery, which attor¬ 
ney’s fee shall be taxed and collected as part 
of the costs in the case. 

Section 9: 

That any person or persons claiming to be 
damaged by any common carrier subject to 
the provisions of this Act may eitheii make 
complaint to the Commission as hereinafter 
provided for, or may bring suit in his or their 
own behalf for the recovery of the damages 
for which such common carrier may b^ liable 
under the provisions of this Act, in apy dis¬ 
trict or circuit court of the United States of 
competent jurisdiction; but such person or 
persons shall not have the right to pursue 
both of said remedies, and must in each case 
elect which one of the two methods of pro¬ 
cedure herein provided for he or they will 
adopt. * * * j 

Section 13: 

(1) That any person, firm, corporation, 
company, or association, or any mercantile, 
agricultural, or manufacturing society or 
other organization, or.any body politic or 
municipal organization, or any common car¬ 
rier complaining of anything done or omitted 
to be done by any common carrier subject to 
the provisions of this Act, in contravention 
of the provisions thereof, may apply to said 


i 
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Commission by petition, which shall briefly 
state the facts; whereupon a statement of 
the complaint thus made shall be forwarded 
by the Commission to such common carrier, 
who shall be called upon to satisfy the com¬ 
plaint, or to answer the same in writing, 
within a reasonable time, to be specified by 
the Commission. If such common carrier 
within the time specified shall make repara¬ 
tion for the injury alleged to have been done, 
the common carrier shall be relieved of lia¬ 
bility to the complainant only for the partic¬ 
ular violation of law thus complained of. If 
such carrier or carriers shall not satisfy the 
complaint within the time specified, or there 
shall appear to be any reasonable ground 
for investigating said complaint, it shall be 
the duty of the Commission to investigate 
the matters complained of in such manner 
and by such means as it shall deem proper. 

Section 14: 

(1) That whenever an investigation shall 
be made by said Commission, it shall be its 
duty to make a report in writing in respect 
thereto, which shall state the conclusions of 
the Commission, together with its decision, 
order, or requirement in the premises; and 
in case damages are awarded such report 
shall include the findings of fact on which the 
award is made. 

Section 16: 

(Amended March 2, 1889, June 29, 1906, 
June 18,1910, and February 28,1920.) (1) 

That if, after hearing on a complaint made 
as provided in section thirteen of this Act, 
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the Commission shall determine th^t any 
party complainant is entitled to an award of 
damages under the provisions of this Act for 
a violation thereof, the Commission shall 
make an order directing the carrier to pay 
to the complainant the sum to which he is 
entitled on or before a day named. 

(2) If a carrier does not comply with an 
order for the payment of money within the 
time limit in such order, the complainant, or 
any person for whose benefit such order was 
made, may file in the circuit court pf the 
United States for the district in which he 
resides or in which is located the principal 
operating office of the carrier, or through 
which the road of the carrier runs, or in any 
state court of general jurisdiction having 
jurisdiction of the parties, a petition getting 
forth briefly the causes for which he plaims 
damages, and the order of the Commission in 
the premises. Such suit in the circuit! court 
of the United States shall proceed in pll re¬ 
spects like other civil suits for damages, ex¬ 
cept that on the trial of such suit thd find¬ 
ings and order of the Commission sh^ll be 
prima facie evidence of the facts therein 
stated, and except that the petitioner shall 
not be liable for costs in the circuit coui*t nor 
for costs at any subsequent stage of thp pro¬ 
ceedings unless they accrue upon his appeal. 
If the petitioner shall finally prevail he! shall 
be allowed a reasonable attorney’s fee, to be 
taxed and collected as a part of the costs of 
the suit. 

i 

i 

I 

i 

i 

i 


i 

i 
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• (3) * * * All complaints for the re¬ 
covery of damages shall be filed with the 
Commission within two years from the time 

the cause of action accrues, and not after. 
* * * 

(4) In such suits all parties in whose favor 
the Commission may have made an award 
for damages by a single order may be joined 
as plaintiffs, and all of the carriers parties 
to such order awarding such damages may 
be joined as defendants, and such suit may 
be maintained by such joint plaintiffs and 
against such joint defendants in any district 
where any one of such joint plaintiffs could 
maintain such suit against any one of such 
joint defendants and service of process 
against any one of such defendants as may 
not be found in the district where the suit 
is brought may be made in any district where 
such defendant carrier has its principal op¬ 
erating office. In case of such joint suit the 
recovery, if any, may be by judgment in favor 
of any one of such plaintiffs, against the de¬ 
fendant found to be liable to such plaintiff. 

STATEMENT 

These suits constitute an attack upon the action 
of the Interstate Commerce Commission in two 
cases, decided by the Commission, No. 15082, Cap¬ 
ital Grain and Feed Company et al. v. Illinois Cen¬ 
tral Railroad Company et al., (called the Mont¬ 
gomery case), and No. 15292, Traffic Bureau of 
Nashville v. Louisville & Nashville Railroad Com¬ 
pany, (called the Nashville case ), reported in volume 
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118, Interstate Commerce Commission Reports, at 
p. 732 and p. 748, respectively. The cases dealt with 
rates on grain and grain products, in carloads; from 
points north and west to Montgomery, Ala., and 
Nashville, Tenn., and, after hearing evidence, the 
Commission on November 27, 1926, made a report 
stating that the rates complained of were, apd for 
the future would be, unreasonable to the extent that 
they should exceed rates to the Mississippi and Ohio 
river gateways, plus stated rates from saidj gate¬ 
ways to Montgomery and Nashville. Thej rates 
complained of were further found to be Pnduly 
prejudicial to Montgomery and Nashville, apd un¬ 
duly preferential of certain other cities nanied, to 
the extent that they exceeded contemporaneous 
rates to certain more distant points. Reparation, 
prayed in both complaints, was denied by thej Com¬ 
mission, because, as stated in the report, the!effect 
of the order would be a leveling of existing rate dis- 

i 

parities through some increases in rates to Me¬ 
ridian, Mobile and Pensacola, and decreases to 

j 

Montgomery and Nashville. 

Commissioner Woodlock dissented from the re¬ 
port in both cases because he did not consider that 
the record showed the rates in question to he un¬ 
reasonably high; and further, because he consid¬ 
ered that the Commission should order a general 
investigation of the relations of all southeastern 
rates to Mississippi valley rates and a thorough re¬ 
adjustment of the situation, rather than in ‘ ‘piece¬ 
meal.” 


i 
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The order required the carriers to put in the new 
rates effective on or before March 25,1927, and this 
date was by subsequent order extended to May 25, 
1927. 

The prayers of the petitions filed by relators in 
the cases at bar are that by mandamus the Commis¬ 
sion be required to determine whether or not peti¬ 
tioners were, as alleged, subjected to payment of 
unreasonable and unjust charges on grain shipped 
to them during the period of time beginning two 
years prior to the filing of the complaints and con¬ 
tinuing up to the date of the Commission’s orders, 
and if so, to what extent and the sums of monev 
by which the petitioners were thereby damaged. 
It was further prayed that the Commission be 
required to ascertain and determine the sums of 
money by which petitioners were damaged because 
of the exaction from them of freight at the rates 
found by the Commission to be unreasonable for 
the period of time between the date of the order, 
November 27, 1926, and May 25,1927, when the re¬ 
ductions were put into effect. (For this latter pe¬ 
riod, it is not prayed that the Commission be re¬ 
quired to include “an award of damages as required 
by law,” as is asked as to the first period.) 

The two cases were together submitted on Febru¬ 
ary 5, 1929, upon the pleadings, it being stipulated 
that the submission should be as at final hearing 
upon petition, answers and demurrers to the 


answers. 


The order of the court was identical in eaich case 
and was “that the writ of mandamus forthwith 
issue as prayed.” It is from these orders that this 
appeal is taken. 

SUMMARY OF ARGUMENT | 

I. The ultimate effect of the orders of the court 
which are here appealed from, would be to compel 
the Commission by mandamus to award reparation, 
contrary to its judgment and discretion. Except 
where the Commission erroneously refuses to take 
jurisdiction or where having obtained jurisdiction it 
refuses to proceed in its exercise, it has always been 
held that mandamus will not lie. 

i 

i 

II. In the cases at bar the Commission has ac¬ 
cepted jurisdiction and fully heard the cases, de¬ 
ciding them according to its best judgment and 
ordering the rates adjusted—also finding that the 
complainants were not entitled to an award of 
damages. 

III. The orders of the Supreme Court of the 
District of Columbia which are here appealed from, 
would compel the Commission to make awards of 
reparation if it found that petitioners had paid 
freight rates in excess of those ordered to be put in 
effect at a later date, also to make specific fihdings 
of fact—whether or not the rates in question were 
unreasonable prior to the date of the report and 
order of the Commission—whereas the stathte re¬ 
quires the Commission to make findings of fact only 
in the event that reparation is ordered. The find- 
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ings ordered by the court in its writ would be usable 
by petitioners only in the event the Commission 
should make an award of reparation. Therefore, 
the Commission having decided that no reparation 
should be awarded, the courts will not interfere 
with the Commission’s discretion as to reparation, 
and the useless findings of fact should not be 
required. 

IV. What is said above is also true with regard 
to the finding as to the amount of damage sustained 
by petitioners, both before and after the date of the 
orders. 

ARGUMENT 

I 

THE ORDERS OF MANDAMUS WOULD COMPEL THE COM¬ 
MISSION TO AWARD REPARATION CONTRARY TO ITS 
JUDGMENT AND DISCRETION. MANDAMUS WILL NOT 
LIE TO COMPEL THE COMMISSION TO EXERCISE IN ANY 
SPECIFIC MANNER ITS JUDGMENT AND DISCRETION, 
NOR CAN MANDAMUS BE MADE TO PERFORM THE 
FUNCTIONS OF A WRIT OF ERROR 

The prayers of the petitions in both cases at bar 
are identical and are as follows: 

Wherefore, petitioners respectfully pray 
that a writ of Mandamus shall be issued by 
this Honorable Court directed to the Inter¬ 
state Commerce Commission ordering and 
requiring it as follows: 

(a) As to the period subsequent to July 
19, 1921, 1 up to and including November 27, 
1926, ordering and requiring the Interstate 
Commerce Commission to determine whether 

1 This date is two years prior to the filing of the complaint 
with the Commission. 
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or not petitioners were, as alleged, subjected 
to the payment of charges on grain which 
were unreasonable and unjust, if so to what 
extent, and if so, the sums of money byf which 
petitioners were thereby damaged, including 
an award of damages to petitioners as 
required by law; and 

(b) As to the period subsequent to Novem¬ 
ber 27, 1926, ordering and directing the 
Interstate Commerce Commission to i ascer¬ 
tain and determine the sums of money by 
which petitioners were damaged because of 
the exaction from them of unjust and unrea¬ 
sonable rates on grain and grain products 
(as found by the Commission) on and sub¬ 
sequent to November 27, 1926, up tp and 
including May 25, 1927. (Italics ours.) 

It will be noted that the prayers which the lower 
court has granted are that as to the period of time 
beginning two years before the filing of the; com¬ 
plaints with the Commission and continuing up to 
the date of the reports and orders, the Commission 
be required to make findings of fact whether or not 
the complaining shippers had paid unreasonable 
rates and, if so, the amount thereof in excess of 

i 

what would have been paid had the rates charged 
been those which the Commission prescribed qs the 
proper rates from and after the effective daite of 
its order. The prayers of the petitions also ask 
that in addition to the aforesaid findings of! fact 
the Commission be required to include an award of 
damages to petitioners, if the Commission should 
find that unreasonably high rates had been pa^d. 
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The courts of the District of Columbia have many 
times heretofore had before them suits seeking 
mandamus against the Commission with the ulti¬ 
mate purpose of controlling its judgment, or cor¬ 
recting supposed errors of law in its orders. These 
cases, as in the cases at bar, attempt by characteriza¬ 
tion and indirection of statement, to set up a failure 
of the Commission to perform “its ministerial 
duty" and thereby bring the case within the scope 
of mandamus. But the courts have steadfastly 
looked behind the so-called “ministerial duties” al¬ 
leged to have been omitted by the Commission and, 
pointing out the ultimate purpose of controlling or 
correcting the quasi-judicial actions of the Commis¬ 
sion, have denied mandamus. Some of the cases 
before the courts of the District may with profit be 
reviewed and compared with the cases at bar. 

Bartlesville Zinc Co. v. Interstate Commerce 
Commission, decided in the Court of Appeals of the 
District of Columbia, (30 Fed. (2d) 479), was a suit 
wherein the gravaman of the action brought origi¬ 
nally in the Supreme Court of the District, was 
stated (paragraph 5 of the petition) to be the fail¬ 
ure and refusal of the Commission to enter its order 
pursuant to its -findings of ultimate facts in accord¬ 
ance until the law applicable thereto “as will author¬ 
ize a refund to the petitioners of the amount of 
overcharges paid by it. ” The prayer of the petition 
was for a mandamus commanding the Commission 
to “perform its ministerial duty in accordance 
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with the provisions of the interstate commerce act 
and to enter * * * an order awarding repara¬ 

tion to the petitioner as prayed for in its complaint 
filed herein, and to take such other action as by law 
required, in order to ascertain the amount of dam¬ 
ages the petitioner is entitled by way of reparation 
for the overcharge assessed against it * * 

The case was heard upon the pleadings in the Su¬ 
preme Court of the District, by Mr. Justice Stafford 
and the rule to show cause was discharged and 
petition dismissed. Petitioner appealed to the 
Court of Appeals of the District of Columbia, with 
the result that the .action of the District Supreme 
Court was affirmed in an opinion rendered by Chief 
Justice Martin. The conclusions of the Court of 
Appeals, after a recital of the facts, wer$ thus 
stated: 

i 

For it is conceded that the Commission took 

; 

jurisdiction of the company’s complaint and 
after hearing testimony and argument con¬ 
cerning the issue, considered and decided 
it upon the merits. The Commission ac¬ 
cordingly fully exercised its jurisdiction, 
and its decision, whether correct or not, was 
regularly entered. It was, therefor^, not 
erroneous for the lower court to reftise a 
writ of mandamus as sought by the I com¬ 
pany, for the writ, if granted, could have 
had no other effect than to review the de¬ 
cision which the Commission had reached 
upon its consideration of the facts and the 
law in controversy . (Italics ours.) 

i 

i 

i 

j 

I 

i 

i 

I 

i 

• i 
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Comparing the case above quoted from, with the 
cases at bar, it will be noted that in both cases the 
petitioners allege that the ultimate facts (in the 
cases at bar, the unreasonableness of the rates paid) 
as found by the Commission, entitled them to repa¬ 
ration as a matter of law; that the entry of the de¬ 
sired order is characterized as a “ministerial duty” 
of the Commission. 

The courts must find in these cases that the Com¬ 
mission took jurisdiction of the complaint, and 
exercised that jurisdiction; that correct or incorrect 
the decision of the Commission was legally entered; 
and that therefore mandamus should be denied 
as having no other effect than to review the 
Commission’s decision. 

In the case of Donner Steel Company v. Inter¬ 
state Commerce Commission, 285 Fed. 955, the 
Court of Appeals of the District of Columbia con¬ 
sidered an appeal from an order of the Supreme 
Court of the District of Columbia dismissing a pe¬ 
tition for mandamus. The situation complained of 
had been submitted to the Commission and the Com¬ 
mission had found that the practice of the carrier 
was at the time and for the future would be unduly 
prejudical to complainant in violation of Section 3 
of the Act. The Commission denied reparation, 
however, on the ground that the complainant had 
not shown that damage had been sustained by it. 
This ground the Court of appeals apparently did 
not consider warranted by the facts, since the court 
said (p. 957) : 
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On the question of damages, the Commis¬ 
sion found, among other things, as follows: 

“The only damage alleged by complainant 
is loss of profits. * * * We are of j opin¬ 
ion and find that the complainant has not 
shown that its profits would have been any 
greater had the existing discrimination and 
prejudice been removed, or that it has suf¬ 
fered any damage of which such discrimina¬ 
tion and prejudice are the proximate cause.” 

This finding seems to be based uppn the 
hypothesis that, during the period covered 
by the discrimination complained of, the 
prices of commodities sold by appellant and 
its competitors were abnormally highj; that 
there "was a large demand for pig iron, the 
principal commodity sold; that appellant’s 
competitors were not able to, and dijl not, 
control the buying or selling markets!; that 
appellant’s witnesses testified that in fixing 
selling prices appellant—“considered all 
overhead expenses, including the interchange 
service at its plant; that it sometimes! made 
the market, and possibly undersold its com¬ 
petitors; and that one of its competitors at 
times had to scale its prices in order tp meet 
those of complainant,” 

It is not clear, however, how this j could 
operate to equalize profits, since the! addi¬ 
tional expense which appellant was! com¬ 
pelled to sustain, under any circumstances, 
would operate to that extent to reduce its 
profits. 


i 




1 It affirmatively appears that appellant had 
no advantage over its competitors in cost of 
raw materials and production of the same 
kind and quality of finished products. The 
cost of the marketable product was the same, 
and it sold its goods in the same market as 
the goods of its competitors were sold. Dis¬ 
crimination resulted from the extra spotting 
charge, increasing to that extent the cost of 
transportation. It also appears that appel¬ 
lant was never able to pass this expense on to 
its customers, hence it increased its expenses 
by that amount over the expense incurred by 
its competitors. That this increased expense 
was sustained by appellant is directly de- 
ducible from the finding of fact, by the 
Commission, that— 

“all iron and steel plants in the Buffalo rate 
district are on an exact parity with respect to 
freight rates, inbound as well as outbound.’’ 

It is contended that this established a 
tangible and measurable item of damage, ac¬ 
cording to the rules of law established by the 
decisions of the Commission. National 
Malleable Castings Co. v. P. & L. E. R. R . 
Co., 51 Interest. Com. Com’n R. 537; Stewart 
Iron Co. v. Pa. Co., 47 Interst. Com. Com’n 
R. 512; Buffalo Union Furnace Co. v. L. S. & 
M. S. Ry. Co., 44 Interest. Com. Com’n R. 
267. 

The court, expressing its doubt as to the correct¬ 
ness of the Commission’s conclusion that no dam¬ 
age would occur to the shipper by virtue of the 
violation of the act, said (p. 958): 
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While it is difficult to understand just the 
theory upon which the Commission in the 
light of its former decisions, reached the con¬ 
clusion that appellant had not been dam¬ 
aged, yet the law reposes in it jurisdiction to 
pass upon the issues of fact, and if tlje evi¬ 
dence has been excluded that should have 
been admitted, or a wrong conclusion of fact 
has been reached and errors of law ocpur, it 
results from a mistaken judgment which can 
only be reviewed and corrected in a proceed¬ 
ing in error. 

Appellant is here attempting to require the 
Interstate Commerce Commission to set aside 
its judgment and award damages upon the 
facts adduced. It is not contended that the 
Commission was without jurisdiction to hear 
the complaint and make the order! com¬ 
plained of or that its ruling is expressly in¬ 
hibited by the statute; but it is urged that the 
Commission after finding discrimination, 
committed an error of law in refusing to 
award damages to appellant . However in¬ 
equitable and inconsistent the ruling, it can 
not be corrected in this proceeding . It is too 
well settled to require discussion that a writ 
of mandamus can not be converted into a writ 
of error for the purpose of reviewing errors 
of law committed by a tribunal whose juris¬ 
diction to make the order or judgment com¬ 
plained of is conceded . Commissioner of 
Patents v. Whit el ey, 4 Wallace, 522, 18 L. 
Ed. 335. Nor can the writ be had to compel 
a particular exercise of judgment or discre¬ 
tion. Riverside Oil Co. v. Hitchcock, 190 
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U. S. 316, 23 Sup. Court, 698, 47 L. Ed. 1047; 
Hall v. Payne, 254 U. S. 343, 41 Sup. Ct. 
131, 65 L. Ed. 295; Interstate Commerce 
Commission v. TJ. S. Ex Pel. Members of 
Waste Merchants Association, 43 Sup. Ct. 
6, 67 L. Ed.—present term. (Italics ours.) 

Application was made to the Supreme Court for 
writ of certiorari to review the above-quoted de¬ 
cision of the Court of Appeals of the District of 
Columbia. Certiorari was denied, 270 U. S. 651. 

In the paragraph above quoted the court states 
the position of petitioners in that ease in language 
that, with the substitution of the word 4 ‘ unreason¬ 
ableness’ 7 for 44 discrimination” would exactly de¬ 
scribe the position of petitioners in the cases at bar. 
The point that errors of law can no more be cor¬ 
rected by mandamus than errors of fact is empha¬ 
sized in the above case. 

In United States ex rel. Kansas City Southern 
Bailway x. Interstate Commerce Commerce (6 Fed. 
(2d) 692) allegations were made that the Commis¬ 
sion failed to obey the mandate of section 19 (a) of 
the interstate commerce act in that 4 4 it failed to 
ascertain and report the economic or exchange 
value of the common carrier property, but instead 
reported a so-called rate-making value thereof.” 
It was also alleged that the Commission 4 4 failed and 
refused to comply with the command of the statute 
to state and report 4 an analysis of the methods of 
valuation employed’ or to ‘ascertain and report 
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separately other value, and elements of value, if 
any,’ or to report in detail, as to each piece of iprop¬ 
erty, 4 the original cost to date,’ or ‘the valiie, as 
well as original cost and reproduction cost, jof all 
the property used by the appellants.’ ” The Court 
of Appeals of the District of Columbia held that 
the writ of mandamus would not lie, and among 
other things, said (p. 694) : 

It is true that the commission did not base 
its valuation upon the earning capacity of 
the carrier properties to the extent claimed 
by the appellants, nor upon the market value 
of their outstanding securities. Neverthe¬ 
less it is manifest that the commissioh fully 
assumed and exercised the authority or juris¬ 
diction imposed upon it by the act, and that 
the real complaint of the appellants is, not 
that the commission refused to consider the 
points in question but that it considered them 
and thereupon decided them erroneously. 
The real relief sought by the appellants, 
accordingly, is that the valuation reported by 
the commission be set aside and other valua-% 
tions ordered. This clearly brings the case 
within the well-established rule that the ac¬ 
tion of mandamus cannot be used as a sub¬ 
stitute for an appeal, nor as a writ of error 3 
The petition of the appellants in effect calls 
for such a review of the proceedings j of the 
commission, in violation of the rule just 
stated. It was rightly dismissed. Inter¬ 
state Commerce Commission v. Waste Mer¬ 
chants’ Association, 260 U. S. 32, 43 Si Ct. 6, 
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67 L. Ed. 112; Riverside Oil Co. v. Hitchcock, 
190 U. S. 316, 23 S. Ct. 698, 47 L. Ed. 1074; 
Ness v. Fisher , 223 U. S. 683, 23 S. Ct. 356, 56 
L. Ed. 610; Hall v. Payne, 254 U. S. 343, 41 
S. Ct. 131,65 L. Ed. 295; Work v. U. S . ex rel. 
Rives, 45 S. Ct. 262, 69 L. Ed.—(March 2, 
1925); 26 Cyc. 177, notes. (Italics ours.) 

Writ of certiorari was denied by the Supreme 
Court in this case on October 19, 1925. (269 U. S. 

570.) 

We submit that in the cases at bar the real com¬ 
plaint of the petitioners is not that the Commission 
refused to consider the question of reparation, but 
that it considered the question and decided it 
(as petitioners contend) erroneously. That man¬ 
damus will not lie in such case, is clear. 

✓ 

In the case of Interstate Commerce Commission 
v. United States Ex Rel, Members of Waste Mer¬ 
chants Association, reported at 260 U. S. 32, the 
relators brought suit in the Supreme Court of the 
District of Columbia praying that by mandamus the 
.Commission be compelled to set aside its decision 
in a proceeding before it and to award damages 
or compensation to the relators for services per¬ 
formed bv the relators for carriers in connection 
* 

with the loading of certain freight. Published 
tariffs provided that carriers should load into cars 
certain commodities shipped out of the City of New 
York, the cost and expense of such loading being 
included in the published tariff rates. In 1917, be¬ 
cause of scarcity of labor resulting from war condi- 




tions, the railroads failed to do this loading and the 
complaining shippers were obliged to do their own 
loading at their own expense. The freight rates 
charged were those specified in the published tariffs 
and such rates were paid by shippers without de¬ 
duction for their expenditure incident to loading. 

The complaint before the Commission asked that 
the value of the services rendered be ascertained by 
the Commission and reparation awarded for said 
services. The Commission found that although the 
freight was paid at the rates prescribed by tariffs 
which purported to include loading by the carriers, 
the action of the shippers was because of ufiusual 
conditions existing, and was by mutual agreement 
for the mutual advantage of shippers and carriers. 
The Commission for these reasons denied repara¬ 
tion. The petition for mandamus was dismissed in 
the Supreme Court of the District of Columbia, and 
the relator appealed to the Court of Appeal^ of the 
District of Columbia where an order was entered 
reversing and remanding the case with instructions 
to the Supreme Court of the District of Columbia 
to issue the mandamus as prayed. The conclusions 
of the Court of Appeals are set out on page; 543 of 
277 Fed. as follows: j 

In the present case the Commission’s con¬ 
clusion of law is inconsistent with its finding 
of fact, and this inconsistencv results from 

7 V 

i 

a misconception of the statute, as interpreted 
by the Supreme Court. The complaint is 
not that the Commission has erred in the ex- 

i 
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ercise of its discretion, but rather that its 
failure to give effect to the plain mandate of 
the statute amouyits to a refusal to exercise 
any discretion under the statute . This cir* 
cumstance, as indicated by the Supreme 
Court in the case just reviewed, [ K . C. S. 
By. v. Interstate Commerce Commission, 
252 U. S. 178, 40 Sup. Ct. 187, 64 L. Ed. 517], 
justified the remedy sought, no other ade¬ 
quate remedy being available. (Italics 
ours.) 

The case was taken to the United States Supreme 
Court where Mr. Justice Brandeis who wrote the 
opinion, said in part (260 U. S. 32 1. c. 34) : 

We have no occasion to consider the mer¬ 
its of the controversy before the Commission. 
That it did not dismiss the complaint for lack 
of jurisdiction is clear . It heard the case 
fully. It found that the rates charged were 
not unreasonable or discriminatory in viola¬ 
tion of the Commerce Act nor unreasonable 
for the service actually performed, in viola¬ 
tion of the Federal Control Act. It found 
that the conditions complained of were an 
incident of the world war; that the arrange¬ 
ment for loading was a voluntary one bene¬ 
ficial to the complainants’ members; that 
there was no provision in the tariffs for al¬ 
lowance to shippers who load cars; and that, 
therefore, such allowance could not legally be 
made by the carriers. The Commission dis¬ 
missed the complaint because it held that the 
petitioners were not entitled to relief. 
Waste Merchants Association v. Director 
General, 57 I. C. C. 686. 
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Petitioners sought in the proceeding to set 
aside the adverse decision of the Comhrission 
on the merits and to compel a decision in 
their favor. The Court of Appeals granted 
a writ. This was error. Mandamus can not 
be had to compel a particular exercise of 
judgment or discretion ( Riverside Oil Co . v. 
Hitchcock, 190 U. S. 316 and other casCs) ; or 
be used as a writ of error ( Commissioner of) 
Patents v. Whitley, 4 Wall. 522). The case 
at bar is not like Interstate Commerce Com¬ 
mission v. Humboldt S. S. Co., 224 U. S. 474, 
and Louisville Cement Co . v. I. C. (f., 246 
U. S. 638, where the Commission had wrong¬ 
fully held that it did not have jurisdiction to 
adjudicate the controversy;i nor is it like 
K. C. S . By. Co. v. Interstate Commerce 
Commission, 252 U. S. 178, where the Com¬ 
mission wrongly refused to perform a 
specific peremptory duty prescribed by Con¬ 
gress. (Italics ours.) 

The closing paragraph of the opinion (p. |35) is 

i 

as follows: 

Whether a judicial review can be had by 
some other form of proceeding we need not 
inquire. Compare Louisiana & Pine Bluff 
By. Co. v. U. S., 257 U. S. 114WL16, Phila¬ 
delphia & Beading By. Co. v. U. S., 240 U. S. 
334, 336; Procter & Gamble Co. v. U. S., 225 
U. S. 282. (Italics ours.) ! 


In the case last above cited, it will be noted that 
the Court of Appeals seems to have been of the 
opinion that the Commission’s conclusion 6f law 
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was inconsistent with its finding of fact . That is 
exactly what is contended in the cases at bar where 
it is asserted that the denial of reparation is in¬ 
consistent with the finding that unreasonable rates 
had been charged complainants. 

The merits of the controversy, whether the Com¬ 
mission was right or wrong, the Supreme Court 
says “we have no occasion to consider The Court 
also considered it immaterial whether or not ju¬ 
dicial review of the Commission’s decision in some 
other proceeding was available. 

The cases above cited demonstrate clearly that 
mandamus will not lie to compel the Commission to 
order the payment of reparation by a carrier or to 
correct error of the Commission in connection 
therewith. 

Therefore, that portion of the mandamus orders 
here appealed from, which would direct the Com¬ 
mission to include an award of damages, in the 
event of a finding, is on its face erroneous. To ex¬ 
act such an award of the Commission would consti¬ 
tute a substitution by the Court of its judgment or 
that of the Commission in a matter which the Act 
has assigned to the Commission. The decrees of 
the Court in the cases at bar have the effect also of 
making use of mandamus for the purposes of a writ 
of error. 

Under the rule stated in the cases above cited 
the decrees of the Supreme Court of the District of 
Columbia clearly go beyond the proper score of a 
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mandamus order and constitute an attempt to con¬ 
trol the discretion of the Commission and to correct 
its supposed errors of law. 

Relators’ counsel, in their reply brief filed in the 
court below, admit that the lower court was ^without 
legal authority to include in its order of mandamus, 
as it did in these cases, an order requiring t^e Com¬ 
mission to make an award of reparation,! in the 
event the Commission found that rates paid by 
shippers prior to the date of the Commission’s re¬ 
port were unreasonable. In petitioners j‘ Reply 
Brief in behalf of the Petitioners,” a copy of which 
was forwarded to counsel for the Commissioners, 
the following language was used: 

It is correctly understood by counsel for 
the Commission that as to the period! subse¬ 
quent to November 26,1926, the orde^ which 
is sought would compel the Commission in 
terms to ascertain the extent (in dollars) to 
which petitioners were damaged by tljie con¬ 
tinued exaction of the unreasonable rates. 
In that regard the position of petitioners 
does not seem to be very seriously contested. 

But as to the period prior to November 
27, 1926, (the date of the Commission’s de¬ 
cision), counsel for the government un¬ 
fortunately misconstrued the petitions and 
the nature of the order sought. It was 
erroneously assumed by them that as tp such 
period the effort here is to procure from the 
court an order requiring the Commission to 
award damages . Since, with reference to 


i 

i 

i 
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such period, the Commission has not yet de¬ 
termined whether or not the charges com¬ 
plained of were unreasonable, much of the 
brief of opposing counsel is directed to the 
obvious proposition that this court would not 
have the power to require the Commission, 
under such circumstances, to make an award. 

However, at the argument on February 5, 
if was promptly explained that government 
counsel had misread the petitions and were 
under the wrong impression as to the nature 
of the relief sought as to such period. 

Such explanation is reiterated here: As 
to the period of time prior to the Commis¬ 
sion’s decisions of November 27,1926, the re¬ 
lief sought from this court would extend no 
farther than to require the Commission to 
determine, under the evidence before it and 
the law, one way or the other, whether the 
rates paid by petitioners here were or were 
not unjust and unreasonable in amounts as 
forbidden by Section 1 of the Interstate Com¬ 
merce Act. It is not asked that this court 
require the Commission to make an award of 
damages to petitioners for that period or 
that this court should indicate any view what¬ 
soever as to whether or not the charges com¬ 
plained of before the Commission were or 
were not unreasonable. 

\ Of course, as previously stated, with re¬ 
spect to the period subsequent to the Com¬ 
mission's decision of November 27,1926, that 
tribunal has completely exhausted its admin 
istrative powers and, having found as of 
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such date the charges complained ofj “are, 

and for the future will be unreasonable” 

there is nothing left for it to do, under the 

decisions of the Supreme Court of the United 

States in the Darnell-Taenzer, SpilUr and 

Sloss-Sheffield Steel Company cases, except 

to ascertain the number of dollars bv which 

* 

petitioners were damaged by the collection of 
rates already determined unreasonable. 

It will be noted that counsel for the relators in 
the portion of their reply brief above quoted re¬ 
ferred to the “obvious proposition that this court 
(the Supreme Court of the District of Columbia) 
would not have the power to require the Cohunis- 

sion, under such circumstances (as exist in these 

* 

cases) to make an aicard .” Yet the orders 6f the 
court are that mandamus issue as prayed and the 
prayers of petitions are that the writ of mandamus 
include a requirement for an award of damages to 
petitioners. Hence, the conclusion is unavoidable 

i 

that the court has followed the language of the pe¬ 
titions filed in the cases rather than the brief of 
counsel and has done what relators’ counsel savs the 
court obviously has no power to do. Our brief is 
addressed to a consideration of the errors iii the 
orders and actions of the court rather than to the 
inconsistent recommendations of counsel in their 
brief. j 

Although the language of relators reply brief 

! 

above quoted bears upon propositions discussed in 
subsequent chapters of this brief, we deem it advis¬ 
able to dispose of it here at the outset. 
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The first paragraph of the reply brief above 
quoted suggests that it 4 ‘ does not seem to be very 
seriously contested” by the Commission that man¬ 
damus should be issued compelling it to ascertain 
the extent (in dollars) to which petitioners were 
damaged by reason of the exaction of the tariff rates 
between the date of the issuance of the Commis¬ 
sion’s orders and the dates upon which the new 
rates were required to be put into effect. The sug¬ 
gestion that the Commission agrees that mandamus 
should issue in the respect stated is altogether in¬ 
correct. The Commission opposed it in the court 
below, as it here opposes it. (See page 38 of this 
brief.) The same period is referred to in the last 
paragraph of the above quoted from petitioners’ 
reply brief wherein counsel blandly assume that 
reparation must follow as a matter of law upon an 
expression of the Commission that the rates in 
question were and for the future would be unrea¬ 
sonable, as its shipments moved at said rates sub¬ 
sequent to the date of the issuance of the report but 
prior to the effective date of the. new rates. The 
fallacy of the presumption is emphatically pointed 
out in chapter V of this brief beginning on page 
60. The cases cited therein cover the situation ex¬ 
actly. Every finding of fact favorable to the peti¬ 
tioners which the Commission might make under 
the court’s order in these cases at bar was before 
the court in the cases cited and it was held without 
dissent by the Courts of Appeals of two circuits 
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that unless awarded by the Commission, the right 
to reparations did not follow. 

The cases of Southern Pacific R. Co., et al. v. 

i 

Darnell-Taenzer Lumber Co. et al., 245 U. S. 531, 

I 

Louisville & Nashville Railroad Co. v. Sloss-Sheffield 
Steel & Iron Co., 269 U. S. 217, and Spiller y. A., T. 
& S. F. R. Co., 253 U. S. 113, referred to in peti¬ 
tioners’ reply brief above, are all cases of spits by 
shippers against railroad companies for repayment 
of unreasonable charges in connection with! which 
the Commission had made orders of reparation, and 
the question involved was solely the weight and 
enforceability of those orders against the carriers. 

Those cases can not by any manner of construc¬ 
tion be tortured into holding that the Commission 
may be compelled by the courts to award reparation. 

Had the Commission awarded reparation to the 
petitioners in the cases at bar, the cases above re¬ 
ferred to might have constituted some authority for 
judgment against the railroad based upon the 
award. But they do not hold that the courts will 
compel the Commission to award reparation^ as is 
asked by petitioners in these cases. 

As to the period prior to the date of the! Com¬ 
mission’s order, (November 27, 1926), counsel for 
the petitioners in the second paragraph of! their 
reply brief say that counsel for the Commission un¬ 
fortunately misconstrued “the petition * j * * 

and erroneously assumed that as to such peripd the 
petitioners were seeking to procure from the I court 
an order requiring the Commission to award, dam- 
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ages.” Counsel for petitioners may have failed to 
express their true meaning in choosing the lan¬ 
guage used in the petitions, but the petitions as 
they stand, unquestionably pray a compulsory order 
of reparation from the Commission requiring it to 
award reparation in the event the Commission 
finds, pursuant to other clauses of the reparation 
order, that petitioners, during the period prior to 
the date of the Commission’s report, paid rates in 
excess of those found to be reasonable. Therefore, 
we submit, that counsel for the Commission did not 
misconstrue or misread the petitions. Regardless 
of the disclaimers by petitioners in their reply brief 
of any request for mandamus requiring the Com¬ 
mission to make an award of damages, the peti¬ 
tions stand unamended, and the court has ordered 
that “the prayers of the petition be granted and 
that this writ of mandamus forthwith issue as 
prayedTherefore, the lower court, in ordering 
mandamus to issue, as prayed in the petitions has 
put upon the Commission a compulsory require¬ 
ment which counsel for petitioners say is obviously 
beyond the court’s power to require. 

As to the period of time subsequent to the date 
of the orders of the Commission, the compulsory 
award of damages is not asked. For that period 
the prayer is only that the Commission be compelled 
to ascertain the amount of damage sustained by the 
petitioners by reason of the exaction of unreason¬ 
able rates. 
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Counsel for the petitioners did not at th£ argu¬ 
ment of these cases in the court below discldse just 
what use they would make of a finding that peti¬ 
tioners had paid freight during the six months 
which elapsed between the date of the orders and 
the date upon which the new tariffs thereunder be¬ 
came effective, in a stated sum in excess of what 
would have been paid had the new rates been made 
effective at once . It has not been disclosed whether 
it is the purpose of petitioners, in the event they se¬ 
cure findings of fact in accordance with the prayers 
of their petitions, to seek further mandamus com¬ 
pelling the Commission to order the railroads to 
make reparation, or whether it is the purpose of the 
petitioners to use such findings as the basis qf suits 
in the courts directly against the carriers for their 
supposed damages arising from payment of rates in 
excess of those prescribed by the Commission in 

j 

these cases to take effect at a later date. | Since 
mandamus is an extraordinary remedy, lyihg to a 
large degree within the discretion of the cofirt, we 
submit that in the absence of any showing of bene¬ 
fit or advantage to the petitioners from the compul¬ 
sory findings of fact prayed, in the absence of a 
compulsory award of reparation by the Commis¬ 
sion, the Court should not authorize the issuance of 
the mandamus writ. Since, as we submit, the 
courts will not order the Commission to enter an 
award of reparation the compulsory findings Of fact 
prayed by the petitioners would be useless apd un- 
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necessary. This point will be considered in another 
portion of this brief. (See p. 68.) 

We further submit that nothing included in the 
list of things which the petitioners would have the 
court by mandamus order the Commission to do 
lies within the scope of the Commission’s ministerial 
duties. The duties of the Commission are pre¬ 
scribed by the Interstate Commerce Act, and, as 
will hereinafter be shown, the Act requires the 
Commission to make specific findings of fact only 
in the event of an award of reparation. (See p. 39 
of this brief.) 

II 

MANDAMUS SHOULD NOT ISSUE TO COMPEL THE COM¬ 
MISSION TO MAKE FINDINGS AS PRAYED IN THE PETI¬ 
TIONS IN THESE CASES AS TO REASONABLENESS OF 
RATES PRIOR TO THE EFFECTIVE DATE OF THE PRE¬ 
SCRIBED RATES, OR THE AMOUNT OF DAMAGES SUS¬ 
TAINED BY THE PETITIONERS, SINCE THE COMMISSION 
HAS FOUND THAT NO DAMAGES, FOR WHICH AN AWARD 
SHOULD BE MADE, WERE SUSTAINED 

Under the orders made by the lower Court the 
Commission would be compelled to make findings of 
fact upon certain points to which evidence was di¬ 
rected, separate and distinct from the requirement 
to award reparation. The pleadings allege that 
certain evidence was presented on behalf of the 
complainants before the Commission. The details, 
effect and weight of such evidence do not appear in 
the record, except that inferentially it may fairly 
be assumed that the Commission did not find same 
convincing, in view of the fact that the report and 
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order of the Commission did not include the grant¬ 
ing of the relief which such evidence was intended 

i 

to support. The lower court, however, incltides in 
its mandamus orders a requirement that thb Com¬ 
mission make findings of fact 44 whether or not peti- 

i 

tioners had been * * * prior to November 27, 
1926, required to pay unjust and unreasonable rates 
of freight as alleged, and whether petitioners were 
damaged thereby and in what amounts,” and sub- 

i 

stantially similar findings as to damage subsequent 
to November 27, 1926 (see paragraph VIII of 
petition in the Capital Grain Co . case). 

Although the Court has thus ordered thb Com¬ 
mission to make specific findings of fact at ithe be¬ 
hest of these petitioners upon points designated by 
them, we call attention to the fact that the portion 
of the interstate commerce act which prescribes the 
duties of the Commission with respect to a^ard of 
damages (section 14, to be found on page 10 of this 
brief) requires the Commission to make aif order 
directing payment of damages, only after thb Com¬ 
mission shall be determined that any party com¬ 
plainant is entitled to an award of damages. Ob¬ 
viously, there would be no reason for the ascertain¬ 
ment of damages except as a preliminary to an 
order directing the payment thereof and such an 
ascertainment the Commission is required by the 

statute to make onlv in the event it shall determine 

* 

the party complainant is entitled to such an award. 
Therefore if, as in the cases at bar, the Cbmmis- 

i 

i 

j 

i 

i 

i 

i 

I 

i 
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sion determines that the parties complainant are 
not entitled to an award of damages, it is under no 
legal obligation to ascertain whether or not any 
specific amount of damages has been sustained. 

Section 14 of the Act (to be found on page 10 
of this brief) makes it the duty of the Commission 
in case of an investigation into the legality of rates 
of railroads, “to make a report in writing in re¬ 
spect thereto which shall state the conclusions of 
the Commission, together with its decision, order 
or requirement in the premises, and in case damages 
are awarded, such report shall include the findings 
of fact on which the award is made.” (Italics 
ours.) 

From the above it is apparent that, far from im¬ 
posing upon the Commission the legal duty of 
making findings of fact as specified by complain¬ 
ants before it, no findings of fact are required by 
law in cases where no damages are awarded; thus* 
the decree of the lower court requiring such find¬ 
ings of fact is unjustified and erroneous. The 
duties of the Commission are to be determined by 
the language of the Act creating it and specifying- 
its duties and methods of procedure and not, we 
submit, by complainants before it. 

We therefore submit that unless the court in 
these cases is warranted in going counter to the uni¬ 
form rule laid down in the cases above cited and in 
substituting its judgment for that of the Commis¬ 
sion by ordering the Commission to award repara- 


tion, the Commission rests under no legal obligation 
to make any findings of fact and, therefore, that 
portion of the orders is illegal and erroneous. 

The effect of the orders of the Commission may 
be considered in determining just what its findings 
are. In Hillsboro Mills v. Boston & M. R. R., (D. C. 
Mass.), 269 Fed. 816, Morton D. J. said (p. 817): 

There is no finding that the total charges 
by the Boston & Maine for transportation 
from the National Dock, including the 
switching charge were unreasonable ; and the 
action of the Commission in directing a dis¬ 
continuance of the absorption, but pot a re¬ 
duction in the rate, amounts, I thipk, to a 
finding that the rate was per se reasonable. 
(Italics ours.) 

In the New England Divisions case , 261 IT. S. 184, 
202, the court discussed a contention of certain rail- 

. i 

roads that the order of the Commission was void 
because it fixed the subdivisions among carriers east 
of the Hudson River, of their increased share of the 
total rates, and did not specify subdivisions of the 
share going to lines west of the river. The order 
directed that the balance of the freight charges go- 

i 

ing to the western roads should be divided among 
them “in the same proportions as at present, or 
otherwise as they may agree, or failing such agree¬ 
ment, as may be determined by the Commission 
upon application therefor.” 
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The court said (p. 202) : 

; It is urged that this disposition demon¬ 
strates failure bv the Commission to consider 

•/ 

the several factors which the statute declares 
shall be taken into consideration in determin¬ 
ing divisions. But this is not true. This 
feature in the order indicates rather that the 
Commission has considered the question; 
concluded that the apportionment by the 
western lines of their share on existing pro¬ 
portions was not inconsistent with the public 
interest; and that in the absence of com¬ 
plaint, it might be assumed to be satisfactory 
to all parties. 

The mandamus orders are in effect that the Com¬ 
mission be required to find in specific terms whether 
the complainants paid unreasonable rates for two 
years prior to the filing of the complaints and for 
six months subsequent thereto, thereby sustaining 
damage to the extent of such unreasonableness, and 
to enter an order awarding to each complainant its 
respective reparation or damage. 

It seems to be the idea of petitioners that the 
Commission may be compelled to decide particular 
issues which the complaint before the Commission 
may raise, in addition to the granting or rejection 
of the prayer of the complaint. As shown above, 
it is clear that the statute does not require the Com¬ 
mission to make any findings of fact in the absence 
of an award of reparation. The complaint which 
the statute requires to be filed with the Commission 
is in no sense a formal pleading. Section 13 of the 
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Act (to be found on page 9 of this brief) provides 
that any person considering himself prejudiced by 
a carrier in contravention of the Act “may apply 
to the Commission by petition which shall briefly 
state the facts.” As prescribed in section 14 of the 
Act (page 10 of this brief), it thereupon becomes 
the duty of the Commission after investigating the 
complaint “to make a report in writing in jrespect 
thereto which shall state the conclusions of tide Com¬ 
mission together with its decision, order or Require¬ 
ment in the premises” and in case damages are 
awarded, (and only in such case), need the| report 
include findings of fact on which the award is made. 
The “conclusions” which under the statute the 
Commission must state in its written report are ob¬ 
viously the conclusions as to the ultimate questions 

i 

of the case; whether a reduction of rates should be 
ordered and whether reparation should be awarded. 
Having, in the cases at bar, made these conclusions, 
(that the carriers should make a reduction of rates 
and that reparation should not be awarded), the 
Commission lias fully decided the issues imposed 

upon it by the statute and additional issues pan not 

! 

be imposed for decision by inference from the lan¬ 
guage used in the complaints before the Commission.. 
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III 

THE REPORTS, DECISIONS, AND ORDERS OF THE COM¬ 
MISSION IN THE CASES AT BAR FULLY COMPLY WITH 
ALL THE REQUIREMENTS OF THE INTERSTATE COM¬ 
MERCE ACT APPLICABLE IN THE PREMISES 

It is contended by the petitioners that the Com¬ 
mission in the cases at bar has failed to pass upon 
and decide fully the questions submitted. The 
questions submitted were of two kinds: first, 
whether or not the carrier should be ordered to re¬ 
frain, subsequent to a specified date to be fixed by 
the Commission, from collecting freight charges at 
the tariff rates complained of, and after said date 
exact only the rates specified by the Commission 
and, second, whether or not the carrier should re¬ 
fund to the complaining shippers any portion of the 
freight charges paid by such complaining shippers. 
Both of these propositions the Commission decided 
fully. It ordered the carrier to put into effect cer¬ 
tain specified new rates effective from and after a 
specified date, and it further decided that the car¬ 
rier should not be ordered or permitted to refund 
any portion of the freight charges already collected. 

This, we submit, constitutes a complete compli¬ 
ance with the requirements of the statute that the 
Commission shall make a report which shall state 
the conclusions of the Commission, together with 
its decision, order or requirement in the premises. 

If it be of importance whether the evidence 
adduced by complainants was sufficient to show that 
the rates complained of were unreasonable prior to 
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the effective date of the Commission’s orders, we 
may assume, from the denial of reparation. by the 
Commission, that the evidence was not con¬ 
sidered by the Commission to be sufficient -to show 
unreasonableness. I 

Under section 14 (1) of the interstate commerce 
act it is the duty of the Commission upon comple¬ 
tion of an investigation, “to make a report in writ¬ 
ing in respect thereto iclnich shall state tfie con¬ 
clusions of the Commission together with its de¬ 
cision, order, or requirement in the premises; and 
in case damages are awarded, such report shall 
include the findings of fact on ivhich the award is 
made” (See p. 10 of this brief.) 

The duty of the Commission with regard to 
reparations is set out in section 16 of the Actl (See 
p. 10 of this brief.) 

It is provided: That if after hearing oh\a com¬ 
plaint, the Commission shall determine tl\at any 
party is entitled to an award of damages under the 
provisions of the Act for a violation thereof, the 
Commission shall make an order directing the car¬ 
rier to p)ay the complainant the sum to which he is 
entitled on or he fore a day named . 

It will be noted that no duty is imposed upon the 
Commission with regard to reparation or damages 
unless “the Commission shall determine that any 
party is entitled to an award of damages.” No 
finding of fact need be made unless damages are 
awarded. j 

i 

i 

l 
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In the cases at bar the Commission has, as re¬ 
quired by section 14 above referred to, made its re- 
ports in writing stating its conclusions, accom¬ 
panied by its decisions, orders, and requirements. 
The Commission’s conclusions were that the rates 
complained of were discriminatory and unreason¬ 
able in manners and to the extents specified in the 
reports, and the decisions, orders, and requirements 
were that on or before specified dates such rates 
should be changed by the carriers in amounts stated. 
As to damages, the Commission, under section 14, 
decided that the complainants were not entitled to 
awards of damages. Having made its report in 
writing stating the conclusions above set out, in¬ 
cluding the denial of reparation, and having in its 
orders provided for the correction of the rates in¬ 
volved, the requirements of section 14 were fully 
complied with. Having determined that reparation 
should not be awarded and made a written report 
to that effect the provisions of section 14 relative 
to findings of fact do not apply. In effect the de¬ 
cision of the Commission was that no damage under 
the provisions of the statute had been incurred by 
the petitioners. 


I 

i 
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IV 

THE ACTION OF THE COMMISSION IN DENYING REPARA¬ 
TION IN THE CASES BEFORE IT, ALTHOUGH FINDING 
THAT TIIE EXISTING RATES FROM AND AFTER A DESIG¬ 
NATED DATE IN THE FUTURE WOULD BE TpO HIGH 
AND SHOULD BE REDUCED, WAS NOT ARBITRARY OR 
ILLEGAL BUT WITHIN THE SCOPE OF THE COMMISSION’S 
LEGITIMATE DISCRETION AND LEGALLY JUSTIFIED BY 
THE FACTS SHOWN IN THE RECORD 

j 

The decisions hereinabove cited make it clRar that 
whatever may be the degree of error, either! in law 
or in fact, committed by the Commission in any or¬ 
der made in a case before it, mandamus is not an 
appropriate remedy for the correction of that error. 
We submit that therefore it is not, strictly speaking, 
necessary for us to justify the action of the Com¬ 
mission in these cases before it. We desire, never¬ 
theless, to review briefly the position taken ;by the 
Commission in previous cases, and references and 
comments by the courts on similar actions!of the 
Commission. 

i 

The Commission has in many cases, found exist- 

i 

ing rates to be too high, and ordered reduction 
thereof, but because there was a general readjust¬ 
ment and leveling of rates with both increases and 
decreases involved, has denied reparation. 

In Amdarko Cotton Oil Company v. A. T . <k S. F. 
Ry. Co., 201. C. C. 43, the complainants prayed that 
the Commission award reparation to the extent that 
the rates paid by them upon shipments actually 
made exceeded what the charges would have been at 

4 


i 

i 


G6743—29- 



50 


plied they have not only been challenged by 
the shipper as unreasonable, but conceded to 
be so by the carriers and clearly so found by 
the Commission by comparison with other 

rates and bv other suitable tests, and orders 

%/ / 

for reparation have followed. 

I The reference to particular circumstances 
iand conditions in the classes of cases just 
mentioned is not an intimation that awards 
of reparations are to be confined to such 
leases. It is intended onlv to make clear our 
view that whatever mav be the nature of 

4 / 

the facts, circumstances, and conditions ap¬ 
pearing in a particular case where repara¬ 
tion is involved, whether on account of ex¬ 
cessive rates or by reason of unjust dis¬ 
crimination, there must be that degree of 
certain tv and satisfactory conviction in the 
mind and judgment of the Commission as 
would be deemed necessary under the well 
established principles of law as a basis for 
a judgment in court. Applying these prin¬ 
ciples to the case before us, it remains to be 
said only that our report herein will not be 
regarded as a basis for reparation. (Italics 
ours.) 

In Burlington Shippers Ass’n v. A. T. & S. F. 

By. Co ., 109 I. C. C. 694, 700, it was said: 

i While the general adjustment here under 
consideration includes rates which, as above 
found, are unreasonably high, it also includes 
rates which, in our opinion, are upon less 
than a maximum reasonable basis. Under 
the circumstances, this is not regarded as a 
proper case for reparation and none will be 
awarded. 
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In Cook v. A. T. & S. F. Ry. Co., (1926), 109 
I. C. C. 490, 496, the Commission said: j 

In manv decisions we have adhered ito the 
principle that in a comprehensive and isyste- 
matic readjustment of rates prescribed] by us 
within a large section of territory claiitas for 
reparation will not ordinarily be allowed. 

In Western Newspaper Union v. A. T. &\ S. F. 
Ry. Co., (1925), 96 I. C. C. 5, 13, the Commission 
said: 

i 

We have frequently declined to award 
reparation where increases as well as Reduc¬ 
tions in rates result from a general readjust¬ 
ment such as the one in question. Sender- 
land Bros. Co. v. A. T. & S. F. Ry. Co., 48 
I. C. C. 377; Delcnvare, Lackawanna & West¬ 
ern Coal Co. v. R. R. Co., 46 I. C. C. 50fe>, and 
the cases there cited. 

In Butter, Eggs, Dairy Products, and Poultry, 
(1925), 96 I. C. C., 19, 42, this language was used: 

Reparation is sought in No. 14695, bjit not 
in No. 14592. We have consistently denied 
reparation in cases where general readjust¬ 
ments have been made in extensive terri¬ 
tories, involving increases and reductions, 
and the instant case comes within that j class. 

In j Hawkeye Fuel Co. v. S. ct E. Ry. & P. Co., 
(1924), 93 I. C. C., 157, 159, 160, it was said: I 

i 

Neither the voluntary nor compulsory re¬ 
duction of a rate bv a carrier necessarily en- 

%j i 

titles shippers under the unreduced rate to 
reparation. We have long adhered to the 

i 

; 

i 


i 

i 
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the rates found by the Commission to be a just and 
reasonable charge. In discussing the question of 
reparation in its report, the Commission said 
(page 49) : 

An award of the Commission in reparation 
of damages resulting from a violation of the 
act to regulate commerce is not enforceable 
as such, but in a suit in court for such dam¬ 
ages the findings and order of the Commis- 
sion are prima facie evidence in support 
thereof. It follows that the Commission is 
not justified in awarding damages in any case 
except on a basis as certain and definite in 
law and in fact as is essential to the support 
of a final judgment or decree requiring the 
payment of a definite sum of money by one 
party to another. The standard of the law 

bv which the validity of anv rate as affected 
«' •/ * 

bv its amount is determined, is not more 
definite than that it must be reasonable and 
just. The test of reasonableness can be ap¬ 
plied only by reference to and upon consider¬ 
ation of all pertinent facts, circumstances 
and conditions affecting the rate in effect at 
any particular time. In the nature of the 
case there can he no rule or process whereby 
the definite absolute maximum limit of 
reasonableness in the amount of a rate can 
be fixed with the certainty of a demonstration. 

The law imposes upon the carriers the 
duty of initiating their rates under the in¬ 
junction of the statute that they shall be rea¬ 
sonable and just. * * * The carriers 

are presumed to act in good faith in their 
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exercise of discrimination and judgment 
under this somewhat indefinite standard of 
the statute in its practicable application, and 
therefore rates established by the carriers 
can not be condemned except upon investiga¬ 
tion and full hearing. A rate reasonable in 
view of the circumstances and conditions 
when it is established may in course of time 
become unreasonable by virtue of changed 
circumstances and conditions. It is j mani¬ 
festly impracticable for the carriers or the 
Commission in such a case to determine at 
what exact time in the gradual process 
of changes the rate becomes unreason¬ 
able. * * * It would ~be a manifestly 
harsh ride that would assume a rate now con- 

i 

demned as unreasonable to have been Iso for 
a period of two years, or that of the statute 
of limitations, in the past as a basis for the 
payment of money by the carriers on past 
shipments, especially when no complaint had 
been made against them within that period . 
Certain it is that the law establishes no such 
presumption, nor is it a necessary sequence 
that the rate has been unreasonable for any 
period in the past. * * * Therefore the 

awarding of reparation by no means neces¬ 
sarily follows the reduction of a j rate, 
whether by the voluntary action of the car¬ 
riers or by order of the Commission . * * * 
Again our records show in many instances 
that rates have long remained in the tariffs 
sometimes without frequent occasion dn the 
part of shippers to use them, and when! traf¬ 
fic has been offered to which they weije ap- 


i 


i 
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plied they have not only been challenged by 

the shipper as unreasonable, but conceded to 

be so by the carriers and clearly so found by 

the Commission by comparison with other 

rates and bv other suitable tests, and orders 

for reparation have followed. 

The reference to particular circumstances 

and conditions in the classes of cases just 

mentioned is not an intimation that awards 

of reparations are to be confined to such 

cases. It is intended onlv to make clear our 

«/ 

view that whatever mav be the nature of 

«/ 

the facts, circumstances, and conditions ap¬ 
pearing in a particular case where repara¬ 
tion is involved, whether on account of ex- 
cessive rates or by reason of unjust dis¬ 
crimination, there must be that degree of 

certaintv and satisfactory conviction in the 
«/ «/ 

mind and judgment of the Commission as 
would be deemed necessary under the well 
established principles of law as a basis for 
a judgment in court. Applying these prin¬ 
ciples to the case before us, it remains to be 
said only that our report herein will not be 
regarded as a basis for reparation. (Italics 
ours.) 

In Burlington Shippers Ass’n v. A. T. & S . F. 
By. Co., 109 I. C. C. 694, 700, it was said: 

! While the general adjustment here under 
consideration includes rates which, as above 
found, are unreasonably high, it also includes 
rates which, in our opinion, are upon less 
than a maximum reasonable basis. Under 
the circumstances, this is not regarded as a 
proper case for reparation and none will be 
awarded. 
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In Cook v. A. T. & S. F. Ry. Co., (192 6j), 109 
I. C. C. 490, 496, the Commission said: 

In many decisions we have adhered !to the 
principle that in a comprehensive and j syste¬ 
matic readjustment of rates prescribed by us 
within a large section of territory claims for 
reparation will not ordinarily be allowed. 

In Western Newspaper Union v. A. T. & S. F. 
Ry. Co., (1925), 96 I. C. C. 5, 13, the Commission 
said: 

i 

We have frequently declined to award 
reparation where increases as well as reduc¬ 
tions in rates result from a general readjust¬ 
ment such as the one in question. Sunder- 
land Bros. Co. v. A. T. & S. F. Ry. (|7 o., 48 
I. C. C. 377; Delaware, Lackawanna &\ West¬ 
ern Coal Co. v. R. R. Co., 46 I. C. C. 506, and 
the cases there cited. 

In Butter, Eggs, Dairy Products, and Poultry, 
(1925), 96 I. C. C., 19, 42, this language was used: 

Reparation is sought in No. 14695, but not 
in No. 14592. We have consistently denied 
reparation in cases where general readjust¬ 
ments have been made in extensive! terri¬ 
tories, involving increases and reductions, 
and the instant case comes within that class. 

i 

In Hawkeye Fuel Co. v. S. & E. Ry. & P. Co., 
(1924), 93 I. C. C., 157, 159, 160, it was saidi 

Neither the voluntary nor compulsory re¬ 
duction of a rate bv a carrier necessarily en- 

%j i •/ 

titles shippers under the unreduced fate to 
reparation. We have long adhered |to the 



52 


policy that in the public interest reparation 
should be denied when rates reduced by our 
orders have been in effect for long periods 
and when those orders, as in the case cited, 
required readjustment of rates throughout 
an extensive territory and affected shippers 
at many points. Inland Seed Co. v. 0. W. 
R. R. & N. Co. 40 I. C. C. 517; Holmes & 
Hallowell Co. v. G. N. Ry. Co., 77 I. C. C. 683. 

In Delaware, Lackawanna & Western Coal Co. v. 
D., L. & W. R. R. Co., 46 I. C. C. 506, the Commis¬ 
sion commented as follows upon the practice of the 
Commission with regard to the award of repara¬ 
tion (p. 508) : 

An award of reparation is not infrequently 
withheld in cases where a wide readjustment 
of rates has been made as the result of the 
Commission’s findings in a general investi¬ 
gation. In such instances the revision is in¬ 
tended to bring the entire future rate struc¬ 
ture into closer approximation and harmony 
with the conditions surrounding the service. 
Thereafter some of the shippers must pay 
higher rates while others will enjoy lower 
rates. Although, in connection with such a 
readjustment the law affords no remedy to 
the carrier with respect to shipments in the 
past under rates that may have been too low, 
it not infrequently happens that some of the 
shippers, who are to have lower rates for the 
future, demand reparation on their past ship¬ 
ments on the theory that the rates under 
which they moved were too high. The situa¬ 
tion before us here is illustrative. During 
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the period for which the complainant is seek¬ 
ing reparation it shipped 3,164,946.05 tons of 
coal at rates lower than those established 

i 

after our findings and order in the Anthra¬ 
cite case were announced; the complainant 
paid in freight charges on those shipments of 
$394,512.84 less than it would have paid if the 
present rates had been in effect whgn the 
shipments moved. There is no provision of 
law permitting the set-off of this sum ^gainst 
the amount of reparation sought by the com¬ 
plainant, and this fact, of course, is pot de¬ 
terminative of the complainant’s jclaim. 
Nevertheless, the figures are of interest as 
indicating the general nature and effect of 
the readjustment. When such a revision re¬ 
sults from our findings, all the shippers 
under the schedule are affected either one 

r 

way or another by the changes made, and as 
the readjustment is general, it has been 
thought, under the particular circumstances 
appearing in various cases that have come 
before us that substantial justice would not 
be advanced by awards of reparation to those 
making such demands. This course, jin the 
light of the facts developed in those! cases, 
seems to have been within the spirit akid the 
meaning of those provisions of the a$t that 
relate to reparation; and in the public inter¬ 
est an order requiring a revision of a general 
rate structure ought not to be embarrassed 
and complicated by awards of reparation, as 
a necessary consequence of such a revision, 
unless from all the circumstances and facts 
surrounding the service and the traffic, as 
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tliev are disclosed upon the record, the Com¬ 
mission feels that essential justice requires 
such awards. In Rates on Bituminous Coal, 
36 I. C. C. 401, 428, we said: 

Reparation is asked by complainants in 
many of these cases. However, in such an 
extensive readjustment of rates as that here 
involved, and following the principles an¬ 
nounced in Appalachia Lumber case, 25 
I. C. C. 193, 197, and Anadarko Colton Oil 
Co. v. A. T.& S. F. Ry. Co., 20 I. C. C. 43, 
we are of opinion that reparation should not 
be awarded.” 

1 To the same effect v’ere Memphis Freight 
Bureau v. I. C. R. R. Co., 27 I. C. C. 507; 
Rates on Bananas from Gulf Ports, 30 I. C. 
C. 510; Royster Guano Co. v. A. C. L. R. R. 
Co., 31 I. C. C. 458; Midcontinent Oil Rates, 
36 I. C. C. 109; Oklahoma Traffic Asso. v. 
A. cf* S. Ry. Co., 36 I. C. C. 329; The Missouri 
River-N ebraska Cases, 40 I. C. C. 201; and 
Cudaliy Packing Co. v. A. T. & S. F. Ry. 
Co., 42 I. C. C. 579. 


It may be pointed out that cases of the Commis¬ 
sion wherein reparation has been denied for the rea¬ 
sons stated in the cases above referred to, have been 


cited and approved by the Supreme Court of the 
United States, and other courts. 

In the case of Morgan v. Great Northern Ry. Co., 
285 Fed. 876, suit v~as brought against a railroad 
company by a shipper for the difference between the 
amount of freight paid by him upon shipments at 
tariff rates which w^ere afterwards found by the 
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Commission to have been unreasonably high, and 
the amount the shipments would have cost at rates 
prescribed by the Commission as reasonable rates. 
This particular shipper did not participate! in the 
proceeding before the Commission. The Commis¬ 
sion, in its order made no award of reparation. In 
an opinion reaching the conclusion that the plaintiff 
could not recover, Page, Circuit Judge, sitting in 
the Circuit Court of Appeals, 7th Circuit, said 
(p. 877) : | 

Evidence that may condemn a rate does 
not necessarily justify reparation. In the 
Potlatch case, the commission wentj to the 
evidence produced during a very thjorougli 
and searching investigation of the whole 
question of rates, reparations and differ¬ 
entials, and from it found, in its report of 
June 22, 1909, that no reparation should be 
made under the facts in the Potlatdf case. 
That was the practice in re Wool, Rules and 
Pelts, 25 Interst. Com. R., 675 (678); Sa- 
pulpa Refining Co. v. Director General, 62 
Interst. Com. R. 493 (494); Anadarlco Cot¬ 
ton Oil Co. v. A. T. & S. F. By. Co .j 20 In¬ 
terst. Com. R. 43, (49), and was recognized 
and approved by the Supreme Court!: 

“ There are cases in which a rate, reason¬ 
able when made, becomes unreasonable as the 
result of a gradual change in conditions, so 
that no reparation is ordered, even tliough a 
new rate be established for the future.’ 7 
Baer Bros. v. D. A R. G. R. Co., 23$ U. S. 
479, (488), 34 Sup. Ct. 641, 644 (58 L. Ed. 
1055). I 
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The extent to which the discretion of the Com¬ 
mission is recognized by the courts is well illustrated 
in the case of Chicago, B. & Q. JR. Co. v. Merriam & 
Millard Co., (Supreme Court of Appeals, Eighth 
Circuit), 297 Fed. 1, wherein the Court said (p. 7) : 

The conclusion is that until the Commis¬ 
sion has, as an official body of technical ex- 
perts, declared the existence of a right to 
reparation because of shipments of grain 
made after its finding and opinion, [this 
finding and opinion was that the rates were 
unreasonably high] and before the effective 
date of its subsequent order [requiring the 
carrier to file tariff schedules producing such 
rates] by some order 'fixing the right to such 
reparation, an action of this kind may not be 
maintained. (Italics ours.) 

In the same case the Court further said (p. 5) : 

If every finding and opinion by the Com¬ 
mission declaring a rate, charge, or practice 
of a carrier unjust, or unreasonable for a 
past, present or future time implies a final 
determination that the shippers affected are 
entitled to reparation as to shipments made 
at the period stated, then it is needless for 
any one claiming damages by reason of the 
carrier’s act to make complaint to the Com¬ 
mission for reparation, in accordance with 
the permission granted by section 9 of the 
act, (Comp. St. Sec. 8573), and every ship¬ 
per is relieved from the necessity of plead¬ 
ing or proof before the Commission of a right 
to reparation, because he may at once bring 
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suit in court without any specific order by 
the Commission that he, or any one so situ¬ 
ated, is entitled to reparation. This has not 
been the theory on which the Commission has 
acted. 

The Court then cites and quotes from National 
Petroleum Asso. v. M. K. & T. Ry. Co., 47 1. C. C. 
355, 363, where the Commission said: 

This contention is one that has been 
sharply discussed by counsel in a number of 
cases before us in which reparation has been 
denied on the general theory that an ayard of 
damages with respect to shipments j in the 
past does not necesarily follow as a matter of 
law upon the finding that the rate ok* rates 
under consideration is or are unreasonable. 
The theory of the Commission has be£n that 
it may award or deny reparation as substan¬ 
tial justice may require according to the spe¬ 
cial facts and circumstances of each particu¬ 
lar case. 

The opinion of the Court of Appeals, Eighth Cir¬ 
cuit, in the Merriam case, supra, continues, with 
reference to the contention that right to reparation 
followed as a matter of course a finding of i unrea¬ 
sonableness : 

Nor does it seem to have been the j theory 
r pon which reparation has been awaijded by 
the courts. No decision by the Supreme 
Court of the United States or by any of the 
Circuit Courts of Appeal has been brought 
to our attention wherein a judgment for 
damages has been aivarded by way of fepara- 
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lion for the exaction of unreasonable rates, 
except where an allowance of reparation had 
been previously made by the Commission in 
that or a similar case involving the same 
questions. (Italics ours.) 

We submit that since the right to reparation is, 
as stated in the language of the Court of Appeals 
above quoted, a question dependent upon the con¬ 
clusion of the Commission as an official body of 

%r 

technical experts, such conclusion is an essential 
prerequisite to a finding by any court that a plain¬ 
tiff before it is entitled to reparation. Since the 
courts will not, without a prior award by the Com¬ 
mission, weigh the evidence and themselves pass 
upon the question of right to reparation in suits 
for damages against carriers, we submit that it 
would be the height of inconsistency for a court to 
consider a case and order the Commission to award 
reparation, thus doing by indirection in a man¬ 
damus suit that which a court will not do in a direct 
proceeding before it. 

The case of Phillips v. Grand Trunk By. Co., 236 
U. S. 662, might at first reading seem to conflict 
with the proposition that the award of reparation is 
an exclusive function of the Commission which the 
courts will not usurp, since in the course of the 
opinion in said case it is suggested that it is not 
necessary for the plaintiff in an action against a 
railroad to have had his particular claim for repa¬ 
ration allowed by the Commission, but may bring 
his suit for excess charges paid if the Commission 
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have in a case brought by shippers similarly situ¬ 
ated, declared the rates charged to haye been 
unreasonably high and have ordered reparation. 
The Court in the case above referred to was care- 

i 

ful to point out in its opinion that although the 
plaintiff had not been a party to the proceeding be¬ 
fore the Commission, the Commission had in its* 
order approved of the payment of reparation to 
claimants before it. In the cases at bar We point 
out with especial emphasis the fact that the Com¬ 
mission has not awarded reparation to any shipper 
under the rates complained of herein. 

We submit that the Commission in declining to 

i 

award reparation in the cases in question followed a 
long-established, carefully considered and I correct 
precedent, which has been approved by the courts; 
further, that the courts will not presume to pass 
upon the question of right to an award of 'repara¬ 
tion in a mandamus suit against the Commission, 

i 

any more than they will, independently of the find¬ 
ing of the Commission, assume to pass upon the 
question in direct suits by shippers against carriers. 


i 


i 

! 


i 
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ALTHOUGH THE COMMISSION MAY IN ITS REPORTS HAVE 
STATED THAT THE EXISTING RATES ARE AND FOR THE 
FUTURE WILL BE UNREASONABLE, DESIGNATING IN ITS 
ORDERS A FUTURE DATE NOT LATER THAN WHICH THE 
RAILROADS ARE REQUIRED TO PUT CERTAIN SPECIFIED 
NEW RATES INTO EFFECT, THIS LANGUAGE SHOULD 
NOT BE TREATED AS A DECLARATION THAT THE EX¬ 
ISTING RATES SHOULD IMMEDIATELY BE CONSIDERED 
AS UNREASONABLE FROM AND AFTER THE DATE OF 
THE REPORTS AND ORDERS, BUT ONLY AFTER THE 
DATE UPON WHICH THE ORDERS OF THE COMMISSION 
ARE MADE EFFECTIVE 

It is apparently the position of the relators that 
because on November 27, 1926, the Commission 
made its reports and orders (R. 9) to the effect 
that the rates in question “are and for the future 
will be unreasonable * * *and that certain 

new rates prescribed should be made effective not 
later than March 27, 1927, (by subsequent order of 
the Commission extended to May 27, 1927), the 
rates condemned became unreasonable and unlaw¬ 
ful oil the date the report and order were issued. 
The fact is that such rates do not become unlawful 
until the effective date of the order. 

The case of Chicago, B. cf* Q. R. Co. v. Merriam 
et ah, 297 Fed. 1, was a suit brought by certain ship¬ 
pers against a railroad company to recover the dif¬ 
ference between the tariff rate and what was alleged 
to have been the reasonable rate on grain shipments 
made by plaintiffs. The alleged reasonable rate by 
which the damage claimed was measured was the 
rate which the Commission in its order directed the 
railroad to put into effect on or before December 
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27, 1921, and the shipments in question moved sub¬ 
sequent to the date of the Commission’s order but 
prior to the above-named effective date. The rate 
charged by the railroad and paid by the plaintiffs 
was that which the Commission in its report dated 
October 20, 1921, had declared “will for the future 
be unlawful and unreasonable. ” No order jof repa¬ 
ration was made by the Commission. The ship¬ 
ments and the collection of the freight charges at 
the higher rates being admitted by the railroad, the 

District Court of the United States for the District 

• ! 

of Nebraska directed a verdict for the plaintiff in 
the amount of excess of charges paid over and above 
what would have been paid at the new rate pre¬ 
scribed by the Commission. The railroad Appealed 
from the judgment to the United States| Circuit 
Court of Appeals for the Eighth Circuit, where the 
case was heard by Sanborn, Circuit Judge, and 
Trieber and Hunger, District Judges. The chief 
questions presented were, according to the state¬ 
ment in the report of the Court, (297 Fedi 3), the 
giving of peremptory instructions in favor of plain¬ 
tiff and the refusal to direct a verdict foij the de¬ 
fendant “and the determination of those questions 
depends upon the proper rate applicable to ship¬ 
ments made before December 27,1921.” 

The Court said (p. 3) : j 

The claim that the rate was unlawful can 
not be sustained. The duly filed ajnd pub¬ 
lished tariff rate, while it was in fohce, was 
the only lawful rate. Penna. R. R . Co. v. 
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International Coal Co., 230 U. S. 184, 197, 
* * * Keogh v. C. & N. W. By. Co., 260 
IT. S. 156 * * *. It is not claimed that 
the carrier had made anv change of these 

o 

tariff rates at the time of these shipments. 

The report and opinion of the Commission 

filed on October 20, 1921, did not purport to 

and could not annul or change the existing 

tariff rate. American Sugar Refining Co. 

v. Delaware, L. & W. R. Co., 207 Fed. 733, 

741; North American Co. v. St. Louis & S. 

F. R. R. Co., (D. C.), 288 Fed. 612, 618. 
***** 

i Section 15 of the Interstate Commerce Act 
(Comp. St. Sec. 8583) required that any 
change of the rates made by the Commis¬ 
sion should be made, not by a report, find¬ 
ing or opinion, but by an order to the carrier 
to cease and desist from collection of the 
rate, to take effect not less than thirty days 
after the date of the order. The first order 
that was made directed the carrier to ab¬ 
stain from collecting the tariff rate of 8114 
cents per hundred pounds on and after 
December 27, 1921, a date which was 
subsequent to the shipments involved. 

Referring to the report of the Commission to the 
effect that the rate charged would be for the future 
unreasonable, which was followed at a subsequent 
date by the Commission’s order setting a still later 
date within which the carrier is directed to put the 
lower rates in effect the Court said (p. 4) : 
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The finding of the Commission was that 
the rates would be for the future unju$t and 
unreasonable . If this finding may be treated 
as a declaration that the rates would be un- 

j 

reasonable after that date and not after the 
date at which the subsequent order should 
take effect, such a finding would, f|>r all 
practical purposes, be an order that the rates 
should go into effect immediately after the 
findings are filed. While the Interstate 
Commerce Law requires that an order shall 
be made and requires that the order shall be 
served upon the carrier, and provides that 
the order shall not take effect in less than 30 
days, these requirements would be barren of 
importance if shippers are entitled to re¬ 
cover reparation on all shipments made after 
the findings and report are filed on the basis 
of the new rate declared in such finding and 
report to be just and reasonable. The jCom- 
mission has recognized this difficulty in 
Arlington Heights Fruit Exchange (Jo. v. 
Southern Pac. Co., 39 Interst. Com. Coipr. R. 
88, 93. (Italics ours.) | 

The Court then discussed the attitude of the 
courts with regard to reparation for freight! paid 
in excess of rates which the Commission has desig¬ 
nated as unreasonably high, saying (p. 5): ! 

Nor does it seem to have been the theory 
upon which reparation has been awarded by 
the courts. No decision by the Supreme 
Court of the United States or by any 0f the 
Circuit Courts of Appeal has been brought 
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to our attention wherein a judgment for 
damages has been awarded by way of repa¬ 
ration for the exaction of unreasonable rates, 
except where an allowance of reparation had 
been previously made by the Commission in 
that or a similar case involving the same 
questions. Since the decision in Texas & 
Pac. By . v. Abilene Cotton Oil Co., 204 U. S. 
426, 440, 441, 27 Sup. Ct. 350, 51 L. Ed. 553, 
9 Ann. Cas. 1075, it has been the established 
rule that the maintenance of a suit in a court 
to recover damages from a carrier because 
of the collection of an unreasonable rate in 
violation of the Act to Regulate Commerce 
depends on prior action by the Commission 
as a foundation for it, whereby a right to 
reparation has been decided. The case of 
Bobinson v. Balt. & Ohio B. B. y 222 U. S. 
506, 509, 511, 512, 32 Sup. Ct. 114, 56 L. Ed. 
288, was an action by a shipper against a car¬ 
rier to recover reparation for freight paid in 
excess of a rate which the Commission had 
found, in an opinion, to be just. Glade Coal 
Co. v. B. & O. B. B. Co., 10 Interst. Com. 
Comr. R. 226. In that opinion, the Commis¬ 
sion had declared that a provision in the car¬ 
rier’s tariff in force after January 26, 1903, 
charging 50 cents more per ton as freight on 
coal loaded into cars from wagons, than was 
chargeable for coal loaded from a tipple, was 
unjust and unduly discriminatory as against 
all other shippers of coal. Robinson brought 
the suit to recover this excess of 50 cents per 
ton on his shipments of coal loaded from 
wagons in February, March, and May, 1903, 
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and after this tariff rate had been made.j The 
court stated that the question was whether 
Robinson could recover in the absence of an 
order by the Commission finding the addi¬ 
tional rate of 50 cents per ton was unjust and 
that it was plain that the Act to Regulate 
Commerce required an investigation and or¬ 
der by the Commission as a prerequisite to 
the right to seek reparation in the courts. 
The opinion also declared that the opinion 
of the Commission was not sufficient founda¬ 
tion for the suit, because it contained no di¬ 
rection or finding as to what, if any, repara¬ 
tion should be made . It may be observed 
that the exact amount of the rate of updue 
exaction was stated in the opinion of the 
Commission, to wit, 50 cents per ton of! coal 
shipped, so that the plaintiff’s damages could 
have been fixed by a simple computation, if 
the opinion of the Commission and its decla¬ 
ration and finding that the rate was unrea¬ 
sonable and discriminatory md had the tiffed 
of an order of reparation made by it. | In 
American Sugar Refining Co. v. Delaware 
L. & W. R. Co ., 207 Fed. 733, 741, 125 U C. 
A. 251, the sugar company sought recovery 
of a portion of a freight rate paid on Ship¬ 
ments of sugar. The question involved! was 
the effect of an opinion by the Commission 
(In the Matter of Allowances for Transfer 
of Sugar, 14 Inters! Com. Comr. R. 61^) in 
which it had found the challenged portion of 
the rate to be unlawful. No order had been 
issued, but the Commission had stated its ex¬ 
pectation that the carriers would conform 


i 
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their tariffs to the principles stated in the 
opinion. The decision of the court was that 
the mere opinion of the Commission did not 
have the effect to change the tariff rate, with¬ 
out an order made by the Commission, and 
until the rate was so changed, in pursuance of 
an order the parties’ rights were controlled 
by the tariff rate. (Italics ours.) 

At the end of the opinion the Court said (p. 7) : 

The conclusion is that until the Commis¬ 
sion has, as an official body of technical ex¬ 
perts, declared the existence of a right to 
reparation because of shipments of grain 
made after its finding and opinion and be - 
fore the effective date of its subsequent 
order, by some order fixing the right to such 
reparation, an action of this kind may not be 
maintained . The court erred in giving the 
instruction to the jury to return a verdict for 
the plaintiff and in refusing to give the in¬ 
struction to return a verdict in favor of the 
defendant. 

The judgment will be reversed, and a new 
trial ordered. (Italics ours.) 

It will be noted from the language above quoted 
that the Court in its final conclusion does not ques¬ 
tion the fact that the awarding of reparation is an 
exclusive function of the Commission just as much 
as is the declaring of a rate to be unreasonable, and 
that without such award of reparation by the Com¬ 
mission, a suit against the carrier for excessive 
rates collected will not lie. The case also makes it 
clear that the right to reparation is not settled by 
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a finding that freight charges have been paid at 
unreasonable rates; there is the further expert 
function of the Commission to determine whether 
or not reparation shall be awarded in the particular 
case. 

The case of Jeanneret v. Chicago, B. & Q: R. Co., 
(Circuit Court of Appeals, Seventh Circuit), 17 
Fed. (2d) 978, was a suit identical with the 
Merriam case above cited, which, being brought in 
the United States District Court for the Eastern 

i 

Division of Illinois, resulted in a judgment^ for the 
defendant railroad company. The plaintiff ap¬ 
pealed and the judgment was affirmed by j;he Cir¬ 
cuit Court of Appeals with an opinion holding in 
part that a report of the Commission relative to 
unreasonableness of rates which uses language of 
the present tense must be construed to refeir to the 
effective date of the accompanying order or| to such 
subsequent date as may be fixed by extension orders 
of the Commission. The opinion refers to the 
Merriam case, supra, in the following language: 

The identical question was befbre the 
Eighth Circuit in C., B. & Q. R. R. Co. v. 
Merriam & Millard Co., 297 F. 1. After full 
consideration the court, in denying the ship¬ 
per’s right to sue, concluded “that until the 
Commission has, as an official body of tech¬ 
nical experts, declared the existence of a 
right to reparation because of shipments of 
grain made after its finding and opinion, and 
before the effective date of its subsequent 
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order, by some order fixing the right to such 
reparation, an action of this kind may not be 
maintained ” With these conclusions of the 
Commission and of the Circuit Court of Ap¬ 
peals of the Eighth Circuit we are in accord, 
i The judgment of the District Court is 
affirmed. (Italics ours.) 

It is clear that under the authorities above cited, 
the rates which the Commission in its reports in the 
cases at bar said “are and for the future will be” 
unreasonable, did not actually become unlawful 
rates until the effective date of the new rates speci¬ 
fied in the orders. Hence the right of the petition¬ 
ers in the cases at bar to reparation does not follow 
as a matter of course the payment by them of the 
higher rates during the period between the issuance 
of the reports and orders of the Commission and 
the effective date of the new rates which were put 
into effect pursuant to the orders of the Commission. 

VI 

MANDAMUS SHOULD NOT ISSUE IN THESE CASES SINCE, 
AS IS CONCEDED BY THE PETITIONERS, THE WRIT 
SHOULD NOT ATTEMPT TO COMPEL THE COMMISSION 
TO MAKE AN AWARD OF DAMAGES, WITHOUT WHICH 
AWARD ACTION AGAINST CARRIERS FOR RECOVERY 
OF SUCH DAMAGES WOULD NOT LIE. MANDAMUS 
SHOULD NOT ISSUE WHEN IT WOULD BE FUTILE, OR 
INEFFECTUAL, OR WITHOUT BENEFIT TO THE PETI¬ 
TIONERS 

In the case of In Re Welch Mfg. Co., 201 Fed. 519, 
the Circuit Court of Appeals, 1st Circuit, had be¬ 
fore it the petition of a litigant in the District Court 
for a writ of mandamus directed to the Judge of 
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such court to compel a witness to answer certain 
questions put on cross-examination in the trial of a 
suit for infringement of patent. The Court of 
Appeals denied the writ for two reasons, j stating 
same as follows: | 

The first one is of a general character, be¬ 
cause any proceeding by mandamus, al¬ 
though it has become now a civil suit^ is of a 
prerogative nature, and is strictly an ex¬ 
traordinary remedy granted only in extraor¬ 
dinary cases, and dependent also on the exer¬ 
cise of a wise judicial discretion. Efigh on 
Extraordinary Legal Remedies, (3d Ed., 
1896), section 6. A second and more par¬ 
ticular reason is that the writ will n£ver be 
granted where, if issued, it would prove un¬ 
availing, or “when it would be ineffectual to 
aid the party aggrieved.” Id. See. 14. In 
this ease it would be unavailing, because the 
same court, the Court of Appeals, which is 
now asked to issue this writ, wouldj if the 
writ issued, and the evidence was offered, 
strike out the evidence on appeal. 

In United States v. Lapp, 244 Fed. 377, tjhe Cir¬ 
cuit Court of Appeals for the Sixth Circuit, con¬ 
sidered a petition for mandamus brought upon the 
relation of a Deputy United States Marshal hgainst 
the United States Marshal for the Northern Dis¬ 
trict of Ohio, asking reinstatement. The marshal 
had dismissed his deputy without complying with 
the Act of August 24,1912, Chap. 389, 37 Stht. 555, 
which provided that no person in classified civil 
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service could be removed except to promote the effi¬ 
ciency of said service and for reasons given in 
writing and upon notice, service of copy of any 
charges preferred, and allowance of a reasonable 
time to answer the charges in writing. It was 
conceded that these requirements were not com¬ 
plied with. The Court, however, called attention 
to the fact that 38 Stat. Pt. I, p. 208, provided that 
a Collector of Internal Revenue of the United 
States, or a United States Marshal, might require 
any deputy marshal to give bond for the faithful 
performance of his official duty and that any 
deputy under bond might be dismissed by the 
marshal at his discretion without regard to the 
Civil Service Act. The petitioner had not been 
required to give, and had not given bond for the 
faithful performance of his duty as deputy mar¬ 
shal. But the Court in its opinion, (p. 380), said: 

i There is another feature of the act of 1913 
which deserves attention. Applying its lan¬ 
guage concretely, after the passage of the 
act the marshal might have required relator 
to execute a bond to him to secure faithful 
performance of official duty, and thereupon 
have revoked relator’s appointment and 
named his successor, at the marshal’s discre¬ 
tion. This does not appear to have been 
the method chosen. Its adoption , however, 
would have been, at most, a mere formality; 
and the allowance of a writ of mandamus 
would have been fruitless, since it could have 
been avoided by the marshal through mere 
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demand of a bond and notice that the ap¬ 
pointment would, upon presentation of the 


bond, be revoked. It results that, for rea¬ 
sons satisfactory to Congress, official posi¬ 


tions like that of relator were taken out of 


the restraints of civil service legislation, in¬ 
cluding the restraint of the act of 1912^ and 
placed within the plenary power and control 
of the marshal. The subject was withi,h the 
power of Congress, and it is vain to urge that 
the courts can rightfully interfere with! such 
legislation. The point that the act of 1913 
was a “rider” to an appropriation bill can 
not affect construction; and it should xiiot be 
overlooked by relator’s counsel that the act 
of 1912, upon which they rely, is of the same 
character. 

The judgment must be affirmed. (Italics 
ours.) 


It will be noted that in the case from which the 

above quotation is taken the Court of Appeals held 

that since, if reinstated, the marshal could immedi- 

ately require the petitioner to give bond, this Act 

would under the law entitle the marshal irbmedi- 

• 

ately to revoke petitioner’s appointment as deputy 
at his discretion and without regard to the Civil 
Service Rules, the mandamus prayed would have 
been useless and ineffectual, and therefore should 

be denied. 

In the case of United States ex rel. Widemnann 
v. Colby, Secretary of State, 265 Fed. 998, man¬ 
damus was brought against Robert Lansing, then 


i 


i 

i 
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Secretary of State, seeking to compel the cancella¬ 
tion of the certificate and proclamation of the rati¬ 
fication of the Eighteenth Amendment to the Con¬ 
stitution. The petition having been dismissed in 
the Supreme Court of the District of Columbia it 
was taken to the Court of Appeals of the District 
where the action of the lower court was affirmed 
and the petition denied on two grounds. The first 
ground was that the Secretary of State had no dis¬ 
cretion to go beyond the certificates of ratification 
transmitted to him by the officials of the various 
states. As a further ground for denial of petition 
the Court of Appeals said: 

Moreover, even if the proclamation was 
canceled bv order of this court, it would not 
affect the validity of the amendment. Its 
validity does not depend in any wise upon the 
proclamation. It is the approval of the 
requisite number of states, not the proclama¬ 
tion, that gives vitality to the amendment and 
makes it a part of the supreme law of the 
land. Article 5 of the Constitution says the 
proposed amendment “shall be valid to all 
intents and purposes, as part of this Consti¬ 
tution, when ratified by the Legislatures of 
three-fourths of the several states, or by con¬ 
ventions in three-fourths thereof, as the one 
or the other mode of ratification may be pro¬ 
posed by the Congress.” The petitioner has 
no interest in the prayer of his petition, be- 
cause, if granted, it \would avail him nothing. 
(Italics ours.) 
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The Commission submits in the eases at bar that 
the writ of mandamus as asked by the petitioner’s 
counsel in their briefs, ignoring the portion of the 
prayers of the petitions which asked that the order 
on the Commission include a direction to! award 
reparation according to law, would avail petitioners 
nothing and should therefore under authority of the 
cases above cited be denied. A mere finding that 
petitioners paid freight at rates which were; unrea¬ 
sonably high and that the amounts paid by peti¬ 
tioners were of a stated amount in excess of what 
the reasonable charges would have been, j would, 
without an award of reparation by the Commission 
be of no benefit to the petitioners since such finding 
without an award of reparation would not sbrve as 
a basis for an action against the carriers for the 
collection of such damages. 

i 

CONCLUSION 

I 

We submit that both cases should be reversed 
and remanded to the Supreme Court of the Dis¬ 
trict of Columbia with direction to annul the 
orders made therein and to dismiss the petitions 

i 

with costs. 

• i 

Eespectfully submitted. 

Nelson Thomas,) 

For Interstate Commerce Commission. 

Daniel W. Knowlton, j 

Of Counsel. 
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BRIEF FOR APPELLEES. 


In these cases appellees sought the issuance of writs 
of mandamus against the Interstate Commerce Com¬ 
mission by the Supreme Court of the District of 
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Columbia. Upon full consideration of oral arguments 
and briefs that Court, by Mr. Justice Hitz, ordered the 
writs to be issued as prayed. 

As usual in this class of cases Government counsel 


take the position that the Court below had no juris¬ 
diction to make the orders under the particular circum¬ 
stances involved. Not much is said by them in at¬ 
tempted support of the Commission’s action which has 
given rise to these proceedings. 

The Court below, however, had jurisdiction merely 
by reason of the allegations in the petitions and the 
nature of the relief sought; whether on the merits error 
was committed in determining that the writs should be 
issued is the true question involved. 


I. 


WHEN ITS JURISDICTION IS INVOKED THE INTER¬ 
STATE COMMERCE COMMISSION IS UNDER THE 
DUTY OF DETERMINING WHETHER OR NOT 
COMPLAINING SHIPPERS HAVE BEEN CHARGED 
UNJUST AND UNREASONABLE FREIGHT RATES 
TO THEIR RESULTING DAMAGE; AND IN SUCH 
PROCEEDINGS BEFORE THE COMMISSION THE 
FACT OF DAMAGE AND MEASURE THEREOF IS 
ESTABLISHED BY THE CONCLUSION THAT UN¬ 
JUST AND UNREASONABLE RATES HAVE BEEN 
CHARGED. 


The cases before the Commission giving rise to the 
present proceedings have to do with complaints for 
damages against named railroads on account of the ex¬ 
action of certain freight rates alleged to have been 
unreasonable in amounts. Such being the nature of 
the cases before the Commission it may prove helpful 
to this Court if discussion of the particular facts here 


3 


involved be reserved until after there shall hate been 
set forth the established rules of law governing’ pro¬ 
ceedings of such kind before the Commission. 

(a) The Common Law. 

Prior to the attempted regulation of interstate rail¬ 
roads by Congress in 1887 such commerce was regu¬ 
lated bv the general rules of the common law: ! 

“We are clearly of opinion * * that tlie prin¬ 
ciples of the common law are operative ujoon all 
interstate commercial transactions except! so far 
as they are modified by congressional enaetjment.” 

Western U. Tel. Co. v. Call Pub. Co., 1811|. S. 92. 

As to what was the common law in respect; to the 
right of shippers to recover by way of damages the 
excess over reasonable charges exacted from them 
by common carriers the Supreme Court of the jUnited 
Slates lias also spoken. In the leading case of T. c£ P. 
Pi. Co. v. Abilene Coll on Oil Co., 204 U. S. 426, 437, 
that court said: I . 


“Without going into detail, it may pot be 
doubted that, at common law, where a carrier re¬ 
fused to receive goods offered for carriage! except 
upon the payment of an unreasonable sum, the 
shipper had a right of action in damagesl It is 
also bevond controversy that, when a carrier ac- 
cepted goods, without payment of the cost of car¬ 
riage or an agreement as to the price to be paid, 
and made an unreasonable exaction as a condition 
of the delivery of the goods, an action cpuld be 
maintained to recover the excess over a Reason¬ 
able charge. And it may further be concedjed that 
it is now settled that even where, on the jreceipt 
of the goods bv a carrier, an exorbitant charge is 

O * 7 i ” 


I 
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stated, and the same is coercively exacted, either 

in advance or at the completion of the services, an 

action mav be maintained to recover the over- 
* 

charge. 2 Kent, Cow. 599, and note a; 2 Smith , 
Lead. ('as. pt. 1, 8th ed. (Hare c£- W. antes) p. 457. 

i (b) The Act to Regulate Commerce. 

In 1887, as to interstate charges, Congress, in the 
Act to regulate commerce, declared in Section 1 that— 


“All charges made for any service rendered or 
to be rendered in the transportation of passengers 
or property * * * shall be just and reasonable, 
and every unjust and unreasonable charge for such 
service or any part thereof is prohibited and de¬ 
clared to be unlawful” 


# 


The right to damages for a violation of that and any 
other provision of the Act was provided for in Section 
8 as follows: 


“That in case any common carrier subject to the 
provisions of this Act shall do, cause to be done, 
or permit to be done any act, matter, or thing in 
this Act prohibited or declared to be unlawful, or 
shall omit to do any act, matter, or thing in this 
Act required to be done, such common carrier shall 
be liable to the person or persons injured thereby 
for the full amount of damages sustained in con¬ 
sequence of any such violation of the provisions 
of this Act, together with a reasonable counsel or 
attornev’s fee, to be fixed bv the court in cverv 

case of recoverv, which attornev’s fee shall be 

* ' * 

taxed and collected as part of the costs in the 
case. 


In Section 9 the Interstate Commerce Commission 
and the United States courts were declared to be the 
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tribunals which should have jurisdiction oyer such 
suits or actions for damages, the language being as 
follows: 


11 That any person or persons claiming to be 
damaged by any common carrier subject to the 
provisions of this Act may either make complaint 
to the Commission as hereinafter provided for, or 
mav bring suit in his or their own behalf for the 
recovery of the damages for which such jcommon 
carrier may be liable under the provisions of this 
Act, in any district or circuit court of the United 
States of competent jurisdiction; but such person 
or persons shall not have the right to pursue both 
of said remedies, and must in each case elect which 
one of the two methods of procedure herein pro¬ 
vided for he or they will adopt.” 

The Interstate Commerce Commission was created 
in Section 11, and was in Section 12 4 ‘ authorized and 
required to execute and enforce the provisions of this 
act.” In Section 13 provision was made for the filing 
of complaints to the Commission by joersons, firms, 
corporations, etc., concerning things done oxf omitted 
to be done by railroad common carriers in violation 
of the Act. Section 14 deals with the duty of the 
Commission to make reports of its conclusions and 
decisions. 

Section 15 (as amended in 1906 by the IHepburn 
Act) authorized the Commission to fix and determine 
what shall be the just and reasonable future f rates to 
be observed by carriers when it is concluded by the 
Commission that existing charges would be unjust 
and unreasonable. 

Section 16 of the Act (as amended in 18$9 and in 
other respects subsequently) provides that! if, after 
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hearing on a complaint made as provided in Section 
13 of the Act, the Commission shall determine that any 
party complainant has been damaged by any violation 
of the Act— 

“The Commission shall make an order directing 
the carrier to pay to the complainant the sum to 
which he is entitled on or before a dav named.” 

But such awards are not self-executing; failure of 
carriers to comply therewith is provided for in para¬ 
graph 2 of Section 16. It authorizes the complainant 
before the Commission to file in the prescribed United 
States District Court or a proper State court a peti¬ 
tion setting forth brieflv the causes for which he claims 
damages,! and the order of the Commission in the 
premises. It then goes on to provide that: 

“Such suit in the circuit court of the United 
States shall proceed in all respects like other civil 
suits for damages, except that on the trial of such 
suit the findings and order of the Commission 
shall be prima facie evidence of the facts therein 
states * * *” 

Then in Section 22 it was provided that— 

“Nothing in this act contained shall in anv wav 
abridge or alter the remedies now existing at com¬ 
mon law or by statute, but the provisions of this 
Act are in addition to such remedies.” 

Such are the main provisions of the Interstate Com¬ 
merce Act which directly bear upon and control the 
duties and powers of the Commission in respect to 
damages. But it is of some importance also to direct 
attention to the fact that in Section 6 of the Act it 
is required that all railroad rates must be contained in 
published and filed tariffs, which must not be departed 


from in any way. The later and separate Elkins Act 
fortified such intendment. 

Furthermore, in Section 2 of the original Act all 
forms of unjust discriminations are forbidden; and in 
Section l) it is made unlawful to subject any particular 
person or community to any undue or unreasonable 
prejudice or disadvantage or to give any such junjust 
and unreasonable preference and advantage to any 
person or community. j 


And lastly, although in a number of respects Various 
additional and whollv new regulatory provisions were 
contained in the Transportation Act of 1920, Congress 
at that time carefully inserted the following provision 
in Section 15-a, paragraph 17: j 


“The provisions of this section shall not ^e con¬ 
strued as depriving shippers of their right to 
reparation in case of overcharges, unlawfully ex¬ 
cessive or discriminatorv rates, or rates excessive 
in their relation to other rates, but no shipper shall 
be entitled to recover upon the sole ground that 
any particular rate may reflect a proportion of 
excess income to be paid by the carrier to the Com¬ 
mission in the public interest under the provisions 
of this section. 7 ’ 


(c) The common-law right of recovery by way of damages 
of the excess over reasonable charges for railroad 
transportation was preserved by the Act to regulate 
commerce; but consistently with all the provisions of 
such act it became thereby the sole province of the 
Interstate Commerce Commission to determine the 
administrative question whether or not the charges 
complained of exceeded the limit of justness and 
reasonableness. 

i 

! 

The controlling case on this entire question is T. & P. 
R. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, and 
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hereinbefore cited. Practically the whole of such deci¬ 
sion is directed to the proposition stated and hence 
further quotation from it here cannot well be made. 

Beyond any possibility of serious question such de¬ 
cision holds (a) that the common law right of recovery 
by way of damages of the excess over just and reason¬ 
able interstate railroad rates was fully preserved by 
the Act; (b) whether or not particular charges of rail¬ 
roads shall be deemed reasonable or unreasonable 
presents an administrative question; (c) if courts and 
juries were available to decide such administrative 
question that uniformity of treatment of all shippers 
suggested! bv other sections of the Act would be de- 
feated; and, therefore, (d) when particular rates are 
claimed to have caused damage because unreasonable 
it is the proper and sole administrative jurisdiction of 
the Commission to decide whether or not such conten¬ 
tion is warranted bv the facts. 

Hence, as held, the right was not destroyed; and 
only in part was the remedy changed because, after the 
Commission shall determine that unreasonable charges 
were exacted and the amount of such unlawful exac¬ 


tions is fixed in an award, enforcement thereof requires 
an original suit in the appropriate federal or state 
court in which only certain evidentiary value is given 
to the findings and decision of the Commission. 


Obviously, though, to whatever extent the Commis¬ 
sion does possess authority over the subject-matter 
and however it may be described, there is nothing sug¬ 
gested by the terms of the Act which, would relieve the 
Commission from performance of its duty in any case 
properly brought before it and calling for a decision 
one way or the other as to whether unreasonable 
charges have been exacted in particular instances. 
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| 


i 
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The theory that preliminary decision of arhmnistra- 
five questions must rest wholly with the Commission 
when damages arc claimed is developed and japplied 
in the later cases of: 


T. & P. Co. v. American Tie & Timber Co., 235 
U. S. 138, 


Morrisdale Coal Co. v. P. R. Co., 230 UJ S. 304, 
Mitchell Coal Co. v. P. R. Co., 230 U. SL 247, 
Robinson v. B. $ 0. R. Co., 222 U. S. 506, 

B. & 0. v. U. S., 215 U. S. 481. 


(d) The fact and amount of damages follow as a matter of 
law from the conclusion that unreasonable fapts have 
been charged. 

i 

As previously shown, at common law an! action 
would lie for recovery of the excess over just and rea¬ 
sonable charges exacted by common carriers. The gist 
of the action was the contention that the chajrges so 
exacted were unjust and unreasonable. The f<xct and 
the amount of damage caused thereby spoke fojr them¬ 
selves. The very nature of the action was to recover 

* 

at least the excess over reasonable charges. 

Tt has also become settled that such common-law 
l ight of action is fully preserved by the Act; itlie im¬ 
portant change wrought therein has to do only with 
the requirement that the Interstate Commerde Com¬ 
mission shall first determine whether or not the charges 
so exacted were unjust and unreasonable at thje times 
of collection. 

Bv virtue of such decisions alone it should be suffi- 

m/ 

cientlv apparent that the fact and amount of damage 
caused to a shipper speak for themselves if it | be con¬ 
cluded that he was subjected to the payment of an un¬ 
reasonable charge. Just as at common law so is it the 
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situation now, i. e.. an action lies for damages in the 
amount of the excess over the charge which would have 
been reasonable. That is to say, it is the power and 
the dutg of the Interstate Commerce Commission to 
determine whether or not particular charges com¬ 
plained of were unreasonable when collected. An 
affirmative finding concludes the question whether the 
shipper was damaged and it fixes at least the minimum 
amount thereof in the difference between the higher 
charge which was collected and what would have been 
reasonable. Such precise question is now completely 
settled. 

In the case of Darnell-Taenzer v. S. P. Co ., 245 U. S., 
531, that was the sole matter dealt with and disposed 
of. Among other things the Supreme Court there 
said: 


44 The carrier ought not to be allowed to retain 
his illegal profit, and the only one who can take 
it from him is the one that alone was in relation 
with him, and from whom the carrier took the 

4k & 

sum. 

4 4 But here the plaintiffs have paid cash out of 
pocket that should not have been required of them, 
and there is no question as to the amount of the 
proximate loss.” 

Afterwards, in the case of Spiller v. A. T. & S. F., 
253 Y. S. 117, and involving validity of an award of 
the Commission for charging unreasonable rates, the 
Supreme Court said: 

4 4 The principal contention before the Commis¬ 
sion was that the payment of a published rate 
afterwards decided to have been excessive was not 
evidence that the party who paid the freight sus- 


I 
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tamed damage to the extent of the excess. The 
Circuit Court of Appeals sustained this contention 
at the first hearing but it has since been ruled 
otherwise by this court in So. Pac. Co. v. iXarnell- 
Taenzer, supra; and in view of this upon the re¬ 
hearing the Circuit Court of Appeals withdrew 
this part of its former opinion. (See 249 Fed. 
677.) 

“A claim for damages sustained through the 
exaction of unreasonable charges for the carriage 
of freight is a claim not for a penalty but fpr com¬ 
pensation; is a property right assignable! * n 
nature.’ ’ 

Again, in the case of L. & N. R. Co. v. Sloss-Sfieffield 
S. & I. Co., 269 U. S. 217, 236, the Supreme! Court 
of the United States stated the proposition in these 
terms: 

| 

“The carrier concedes, as it must under! South¬ 
ern P. Co. v. Darnell-Taenzer Lbr. Co., 245 U. S. 
531, that a recovery for excessive freight Charges 
can be had under Section 1 without specific proof 
of pecuniary loss, and that the measure df dam¬ 
ages is the amount of the excess exacted.”! 

A like conclusion was stated by the Circuit Cjourt of 
Appeals for the ninth Circuit in C. B. & Q. R. R. Co. 
v. Feint ucli, 191 Fed. 482, and by the Circuit Court of 
Appeals for the eighth circuit in Knudsen-Ferguson 
Fruit Co. v. M. C. R. Co., 148 Fed. 968. j 

In connection with a suit for trebble damages 
against railroads under the Sherman Anti-trijist Act 
(Keogh v. C. & N. W. R. Co., 260 U. S. 1$6) the 
Supreme Court of the United States pointed put that 
cases of such character are, 


i 

j 

I 

i 
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“not like those eases where a shipper recovers 
from the carrier the amount bv which its exaction 
exceeded the legal rate.’ 7 

It is not meant by the foregoing to say that a 
shipper: is precluded from recovering such additional 
damages as may have been caused to his business by 
reason of the charging of unreasonable rates. If, over 
and above the excess charges on shipments actually 
made, some other general business loss mav have been 
caused by the unlawful act of the carrier, it is per¬ 
mitted to prove and recover such additional amount. 
(L. X. It. Co. v. Ohio Valley Tie Co., 242 U. S. 288.) 

(e) Other cases stating and applying the foregoing 

propositions. 

In the foregoing discussion the leading authorities 
have been set forth to establish (a) that upon proper 
proceedings being instituted before it the Interstate 
Commerce Commission possesses the power and is 
charged with the duty of determining whether or not 
particular freight charges were, as alleged, unreason¬ 
able when collected, and (b) if the conclusion be in the 
affirmative then the law itself fixes the fact and the 
amount of damage to be the excess over reasonable 
rates as applied to the shipments so made. 

Various other cases in the courts illustrate and apply 
such propositions. 

Thus, in the well-known case of Phillips v. Grand 
Trunk R. Co., 236 U. S. 682, it was settled by the 
Supreme Court that the right of action in the courts 
under the common-law or Section 9 of the Act to re¬ 
cover tlie excess over just and reasonable charges is 
fully preserved if, in some other case, the Interstate 
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Commerce Commission has previously exercised its 
administrative power and determined that the pub¬ 
lished rates were unreasonable during the period in¬ 
volved. 

Such conclusion could not have been reached by the 
Supreme Court if the common-law right of action had 
become subject to qualification in any other measure 
than that it is the duty of the Interstate Commerce 
Commission first to pass on the question whether or 
not the particular charges were unjust in the past. 

Indeed, such was the chief power which that Com¬ 
mission possessed prior to the Hepburn Act of 1906. 
The Supreme Court, in the case of Baer Bros. i. D. d 
R. G. R . Co., 233 U. S. 479, held that there is no! neces¬ 
sary connection between awarding damages on account 
of the past exaction of unreasonable charges and the 
fixing of lower rates to be charged in the futujre. It 
pointed out that until 1906 the Commission did not 
possess the latter authority; and that, owing to changed 
jacts established by evidence , rates which are unrea¬ 
sonable todav mac not have been so a year before or 
• - 

vice versa. Therefore, such decision emphasises the 
position here taken, i. e., when evidence is submitted to 
the Commission on both sides of the question whether 
or not unjust and unreasonable charges have been ex¬ 
acted, there is no extraneous circumstance which en¬ 
ables the Commission to escape the mandatory duty of 
deciding the administrative question one way or the 
other. If the finding be in the affirmative, then an 
award to the shipper is, of course, imperative because 
the fact and the amount of damage follow from the 
mere exaction of more than reasonable rates. 

i 

In the following cases the above propositions are 
either again stated or applied in such way as to estab- 
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lish that both the Commission and the courts, hereto¬ 
fore, have had the same view about the matter: 


So. R. C. r. Tift. 206 U. 8. 428, 

UVsterw- .V. V. R. Co. r. Prim. Prf. Co.,208 U. 8. 
208, 

Mitchell Coal Co. r. P. U. U. Co.. 230 V. 8. 247, 
Meeker v. L. V. It. Co.. 236 U. 8. 412, 

Mills r. L. V.. 238 V. 8. 473, 

Loomis v. L. J\ Co.. 240 U. S. 43, 

V. S. A P. R. Co. r. Anderson-T alley Co., 256 
U S 408 

L. A X. R. R. Co. r. Sloss-Sheffield S. A I. Co.. 
267 IT. S. 217. 


;(f) Attitude of the Commerce Court. 

Thinking that it possessed jurisdiction to set aside 
any order of the Interstate Commerce Commission 
(whether!affirmative or negative) when concluded by 
it to be contrary to law and beyond the power of such 
Commission to make the former Commerce Court dealt 
with the question whether the Commission had any 
power to grant or deny damages on account of unrea¬ 
sonable rates because of broad considerations of equity 
or other extraneous circumstances. 


Russe A Bury ess v. I. C. C., 193 Fed. Hep. 678. 

Thompson Lumber Co. v. I. C. C.. 193 Fed. Hep. 

682. 

Those cases illustrate the judicial attitude toward any 
assertion iof right on the part of the Interstate Com¬ 
merce Commission to evade the mandatory duty of 
deciding, within the period of the statute of limitations, 
whether or not shippers have been required to pay un¬ 
reasonable rates and if so to award them commensurate 
damages. 
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Afterwards the Supreme Court of the United States, 
in a ease different in character, held that the Com¬ 
merce Court did not have jurisdiction to set asidh those 
negative orders of the Commission which, when in¬ 
volving the decision of administrative questions, may 
have held that relief to shippers should be jdenied 
under the facts and the law. (Procter & Gamble Co. 
v. U. 8., 225 U. S. 282.) Only on that ground {lid the 

Commerce Court later, revoke its orders in the| Russo 

■ 

& Burgess and the Thompson Lumber Co. casqs. 

THE SITUATION IN THE PRESENT CAS^S. 

' 

In the preceding* section of this brief these proposi¬ 
tions have been established bv reference to the btatute 
and controlling* decisions of the Courts: 

(a) It is within the jurisdiction and it is the duty 
of the Interstate Commerce Commission wljen its 
powers are invoked to determine whether or not com¬ 
plaining shippers have been damaged by the exaction 
of freight rates alleged to have been unjust a|nd un¬ 
reasonable; and (b) the fact and amount of damage 
follow whenever it shall be concluded that such un¬ 
just and unreasonable exactions have occurred, j 

Such propositions are not susceptible of controver¬ 
sion. 

It now becomes important to determine whether the 
Interstate Commerce Commission, in the casts now 
before this Court, refused to perform the duties and 
exercise the jurisdiction hereinabove described^ 

Tn regular form complaints were tiled with Jlie In- 

i 

lerstate Commerce Commission in October and July, 
1923, by grain interests at Nashville, Tennessee, and 
Montgomery, Alabama, respectively. Several j causes 
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of action; against the defendant railroads were alleged. 
Chief among them were the following: 

In both cases before the Commission complaint was 
made that the interstate transportation charges on 
grain to Nashville and Montgomery respectively had 
been excessively unreasonable in amount for indicated 
periods of time within the statute of limitations prior 
to the filing of such complaints; that the charges then 
in existence were and would be unjust and unreason¬ 
able in amounts until ordered reduced bv the Commis- 
sion; and that the exaction of such unreasonable rates 
on grain had been, was causing, and would continue to 
cause the com planting shippers to be damaged in viola¬ 
tion of the provisions of Section 1 of the Interstate 
Commerce Act. In each case it was prayed that the 
Commission determine that the shippers had been, 
were being, and would be damaged by such unreason¬ 
able exactions during the whole periods of time in¬ 
volved on account of the charging of such unreasonable 
rates and to make commensurate awards of damages 
as authorized by Sections 8, 9, 13, 14 and 16 of the In¬ 
terstate Commerce Act. It was further prayed that 
the Commission, after due hearing and investigation, 
make an order requiring the railroad defendants to 
discontinue charging and exacting such unjust and un¬ 
reasonable rates and in lieu thereof to provide in their 
tariffs such just and reasonable charges as might 
be determined and fixed bv the Commission. 

Following submission of evidence, briefs and oral 
arguments by the respective parties the Commission 
three years later rendered opinions in the two cases. 
Thev were dated November 27 , 1220 . 

In each case it was found and determined bv the 
Commission, in the exercise of its administrative 
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powers, that as of the date of such decision the charges 
complained of “are, and for the future will h^ unrea¬ 
sonable.” 

But as to the whole periods of time involved prior 
to the date of such decisions the Commission failed and 
refused to determine whether or not the complaining 
shippers had been required to pay and were damaged 
by charges which were unreasonable and unjusft at the 
times of their collection. Therefore, in these pjetitions 
for mandamus the relief sought as to such periods 
is as follows: it is prayed that the Commission shall 
be required to determine whether or not the shippers 
were, as alleged, subjected to the payment of charges 
on grain to Nashville and Montgomery, respectively, 
which were unjust and unreasonable, if so to What ex¬ 
tent, and if so the sums of money by which petitioners 
were thereby damaged and (contingent upon Such af¬ 
firmative findings of unreasonableness later being 
made by the Commission) to award such damages to 
the shippers as under the circumstances may be re¬ 
quired by laic. 

Thus, as to the periods of time involved prior to 
the date of the Commission’s decision the Supreme 
Court of the District of Columbia has done no more 
than require the Commission to proceed with perform¬ 


ance of its duties and to exercise its administrative 
powers. The Court was not asked to do so no t did it 
substitute its judgment for that of the Commission as 
to whether or not the charges so complained of wjere un¬ 
reasonable or seek to control in anv wav the admin- 

• * 

istrativc power of the Commission in that respect. 

i 

Instead (still having regard to the periods preceding 
the Commission’s decision) the relief sought had for 
its object nothing more than that the Commission 


i 
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should be made to decide, one tray or the other, the 
question submitted to it for adjudication as to whether 
or not the shippers had been damaged by the exaction 
of unreasonable rates during the periods involved up 
to the date of the Commission’s decision in November, 
1926. 

It is true the mandamus petitions prayed and the 
Court below ruled that should the Commission, follow¬ 
ing its re-examination of the records before it, deter¬ 
mine that the shippers had been so damaged by the 
previous exaction of unreasonable grain rates then in 
that event the Commission also is required to make 
an order fixing the amount of such damages. Govern¬ 
ment counsel in their brief before this Court appear 
to continue to be confused concerning the purely con¬ 
tingent aspect of such additional feature of the prayers 
granted by the Court below. They seem to persist in 
the notion that the shippers sought and obtained from 
Mr. Justice Hitz orders unqualifiedly compelling the 
Commission to make awards of damages for the 
periods of time prior to November 27, 1926. It is 
overlooked bv them entirely that such feature of the 
prayers and the orders of the Court below are en¬ 
tirely contingent upon the subsequent determination 
of the Commission that the complaining shippers were , 
in fact , damaged by the exaction of unreasonable 
charges from them. If, following the issuance of the 
writs, the Commission should lawfully find under the 
evidence before it that no such damage occurred then, 
of course, nothing in the writs would require the Com¬ 
mission to make an award. 

When ; thus presented the cases here are, though 
important, comparatively simple. They fall easily 
within the rule that mandamus will lie to compel an 
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administrative tribunal to proceed with the exercise 
of its jurisdiction by deciding one way or the other a 
case properly before it. 

So far in this summary the discussion has b^en con¬ 
fined to the period preceding the date of the Commis¬ 
sion’s decisions. But in such decisions it was affirm¬ 
atively held that, as of such date, (November 2jT, 1926) 
the charges complained of “are, and for thfuture 
'will be unreasonable” in indicated amounts, j Never¬ 
theless, the Commission has failed and refuse^ to as¬ 
certain and determine the sums 'of money by which 
petitioners were damaged because of the continued 
exaction from them of the rates so found to be unjust 
and unreasonable during the period subsequent to No¬ 
vember 27, 1926, up to the time (May 25, 1927) upon 
which new railroad tariffs became effective containing 
the lower and reasonable charges. The petitions for 
mandamus prayed that the Commission be required 
so to proceed. 

Thus, as to the period subsequent to November 27, 
1926, somewhat different features are involved. Hav- 

i 

ing determined as of such date that the charges com¬ 
plained of “are, and for the future will be unreason¬ 
able” it is the position of appellees that the Commis¬ 
sion therebv exhausted its administrative discretion 
* 

and was thereupon compelled to determine tljie sums 
by which the petitioners were damaged by the con¬ 
tinued exaction of the rates so found unreasonable up 
to the time when the lower charges became effective . 

In principle, however, the cases here are much the 
same as to both periods involved because, in last analy¬ 
sis, it is the refusal of the Commission to exercise its 
jurisdiction, as to each of such periods which causes 
these suits for mandamus. 
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Of course as to the periods both before and subse¬ 
quent to its decisions the Commission has acknowl¬ 
edged its jurisdiction and in one sense it has under¬ 
taken disposition of the cases. Damages were in fact 
refused. But in its refusal the Commission made refer¬ 


ence to its 
situations. 


“practice” in what it deemed to be like 
In that respect this is what the Commis¬ 


sion referred to: 


Not alone were the charges on grain to Nashville 
and Montgomery determined to be unreasonable in 
amounts as of the date of decisions. It was likewise 


found and determined (responsive to additional fea¬ 
tures of the complaints) that the measure of the 
charges so complained of in their relation to lower 

rates maintained bv the carriers to certain other com- 

* 

munities in Alabama and Tennessee subjected the 
grain interests at Nashville and Montgomery to “un¬ 
due and unreasonable prejudice and disadvantage” in 
violation of the provisions of Section 3 of the Inter¬ 
state Commerce Act. It was therefore additionally 
required that in the future such undue prejudice 
against Montgomery and Nashville and undue favor¬ 
itism of places like Mobile, Pensacola, Memphis, etc., 
should be removed by charging to Montgomery and 
Nashville rates which, in their relation to the others, 
would eliminate the undue prejudice so found. 

It was anticipated (and so stated by the Commis¬ 
sion) that the railroads would thereafter meet such 
orders by increasing their charges to Mobile, Pensa¬ 
cola, and Meridian, while at the same time reducing 
them to Montgomery and Nashville so as 1o effectuate 
removal of the undue prejudice against the latter 


places. Consistently with its “practice” in such situa¬ 


tions the Commission, 


as previously stated, disposed 


of the complaints for damages on account of the al¬ 
leged unreasonable rates merely by reference to its 
“practice” in other cases wherein increased Irates to 
some communities and reductions to others were ex¬ 
pected to follow from orders requiring the jremoval 
of discriminations between them. The language used 
was as follows: 


“The foregoing findings will result in a level¬ 
ing of existing rate disparities through i>ome in¬ 
creases in rates to Meridian, Mobile and Pensa¬ 
cola and reductions to Montgomery. Under such 
circumstances it has been our practice to deny 
reparation. Reparation is accordingly dbnied.” 

The Nashville case adopted by reference ithe lan¬ 
guage used in the contemporaneous decision in the 
Montgomery case just quoted from. 

As stated, such decisions were at least consistent 
with certain previous decisions of the Commission in 
other cases which have lead to the “practice” Referred 
to. Government counsel in Section IV of thbir brief 
before this Court quote from a number of sudli previ¬ 


ous opinions. Delaware L. & TU. Coal Co. v. D. L. & 
TV. B. B. Co., 462 I. C. C. 506 is illustrative. I|t will be 
observed therefrom that the Commission considers 

j 

“substantial justice” and “essential justice” mitigate 
against the awarding of damages on account of unrea¬ 
sonable rates charged to particular shippers at certain 
places when it is determined as well that otlter ship¬ 
pers at other places are being charged by the carriers 
rates which are less than reasonable! It is tjhe view 

i 

of a majority of the Commission that “in the public 
interest” the requirement of a “general revision” of 
rates “ought not to be embarrassed and complicated 
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by awards of reparation” in those instances. The 
Commission then points out that, when railroads vol¬ 
untarily charge some shippers less than reasonable 
rates and others more there is no method available 


under the statute for carriers to recoup themselves by 
retroactive advances in rates to the favored shippers. 
Therefore the Commission deems that “essential jus¬ 


tice” does not warrant the awarding of damages to 


those shippers who may have been required to pay 


unreasonable rates! 


As a consequence there has come into existence the 
“practice” of the Commission (followed in the pro¬ 
ceedings now before this Court) to refuse to deter¬ 
mine whether complaining shippers were damaged by 
charges alleged to have been unreasonably high when¬ 
ever the conclusion is reached that other and compet¬ 
ing shippers at different places are the present bene¬ 
ficiaries of rates which are deemed by the Commission 
less than reasonable! 


Such amazing attitude toward the performance of 
duty and the exercise of power under the statute can 
only be explained by the fact that the Commission is 
composed for the most part of laymen. The Commis¬ 
sion’s attorneys here make no effort whatsoever to 


sustain the position of their client. 


Its former Chief 


Counsel (now a member of the Commission) lately 
took occasion to point out the legal fallacy of any such 
assumption of autocratic power to administer “essen¬ 


tial” and i“ substantial” 


justice without regard to the 


statute. In the case of Transcontinental Oil Co. v. 


A. T. <£ S. F. By. Co 152 I. C. C. 402, Commissioner 
(formerly Chief Counsel) Farrell stated his concep¬ 
tion of the matter in these terms: 
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i 

i 

I 

i 


“I am unable to concur in the views expressed 
by the majority in this case because according 
to my understanding of pertinent provisions of 
Hie Interstate Commerce Act the right of ja com¬ 
plainant 1o an award of reparation does not de¬ 
pend either upon whether the rate complained of 
by him as unreasonable has been included in a 
general readjustment, or upon what has been done 
by us in connection with complaints in other cases. 
It depends instead upon whether, as a natter of 
fact, the rate complained of was unreasonable at 
the time it was applied to the transportation in¬ 
volved. ’ ’ 

i 

Commissioner Brainerd, another law member, also 
dissented. 


Thus, in the present cases the Commission; appar¬ 
ently assumed jurisdiction of the complaints j (which 
it had to do) and as to some issues it made a decision 
and an order. But with regard to the period prior to 
the time of its decisions it purposely failed and re¬ 
fused to determine whether or not the complaining 
shippers had been required to pay unjust and unrea¬ 
sonable charges to their damage as alleged.! Then, 
notwithstanding the announced conclusion, on Novem¬ 
ber 27, 1926, that the charges complained of “are, and 
for the future will be unreasonable” it likewise failed 
and refused to determine the resulting damages to the 
Montgomery and Nashville interests who were required 
to pay such unreasonable rates until later reduced by 
the carriers in May, 1927. Such refusals as! to both 
periods of time were grounded merely upon reference 
to the “practice” of so disposing of demands for 
damages when it appears to the Commission that 
favored shippers at other places than the opes com¬ 
plaining have been and are the beneficiaries of rates 
deemed by the Commission unduly loic. 


I 

i 

i 


i 

i 

! 

i 

i 
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It would be difficult to imagine circumstances which 
more clearlv demand the issuance of mandamus. For 
the Commission to assume the right to suspend opera¬ 
tion of the Interstate Commerce Act in any such way 
and to refuse to proceed to the lawful determination 
of the question whether or not complaining shippers 
have been damaged bv the exaction of unreasonable 
rates invites the very character of petitions filed in 
these cases and the precise orders which the Supreme 
Court of the District of Columbia has issued. 

Something more than a mere error of law by the 
Commission is involved. Granting that an error has 
been so committed by the Commission its nature is 
such as to amount to a refusal to exercise jurisdiction 
in the indicated respects. To compel the Commission 
to proceed with the cases and to decide the particular 
issues presented to it by the pleadings and evidence is 
the sole object of these proceedings in court. 


III. 


GOVERNING DECISIONS. 

As outlined in the preceding sections of this brief 
the Commission is refusing to exercise its jurisdiction. 
With regard to the period prior to the date of its deci¬ 
sions the action of the Commission takes the form of 
a refusal to determine whether or not the complaining 
shippers >vere damaged by the exaction of unreason¬ 
able and unjust rates from them. As to the period 
between the date of the decisions and the later eventual 
effectiveness of the railroad tariff's reducing the rates 
to Montgomery and Nashville the Commission found 
the charges “are, and for the future will be unreason¬ 
able’ * but nevertheless refuses to proceed to a deter- 
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mination of the resulting* damages to the complaining 
shippers during such period. 

As to both periods the thing which the Coipmission 
is refusing to do is to proceed to an adjudication of 
issues within its jurisdiction. When the matter before 
this Court is brought to such point of final imalvsis 
the controlling decisions become these: 

i 

I. C. C. v. Humboldt Steamship Co., 224 U. S. 

474; j 

Louisville Cement Co. v. I. C. C., 246 Uj S. 638; 
Kansas City Sou . Ry. Co., v. I. C. C., 2o2 U. S. 

178; ' ' j 

City of Los Angeles v. I. C. C., (Ct. Apps. Dist. 

Col. not yet reported). 


It makes no difference whether the Commission de¬ 
nies possession of jurisdiction or whether } acknowledg¬ 
ing jurisdiction, it nevertheless refuses to proceed with 
respect to the issues before it. In either event, the re¬ 
sult is the same. The remedy of mandamus avail¬ 
able to compel the exercise of jurisdiction, whether its 
possession is admitted or denied. 


IV. 


CASES RELIED UPON BY APPELLANTS. 

Government counsel cite the following cases!in sup¬ 
port of their positions; 

7. C. C. v. Waste Merchants Asso., 260 Lj. S. 32; 
Bartlesville Zinc Co. v. I. C. C., 30 Fed. (2d) 
479 • 

Dormer Steel Co. v. I. C. C., 285 Fed. 955; 
Kansas City Sou. Ry. Co. v. I. C. C., 6 F<^d. (2d) 
692. 


! 

j 

j 

i 
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But in the view of appellees such decisions are not 
applicable to the situation here involved. Indeed, they 
recognize the very distinction which is here being em¬ 
phasized. 

Thus, in the ITas/c Merchants Association case the 
Commission not only assumed jurisdiction of the, case 
there involved, but, exercising its administrative power 
under the evidence before it, unequivocally decided 
that the charges there complained of were not unrea¬ 
sonable and consequently no recoverable damage had 
been caused the complaining shipper. Mandamus was 
sought, not because the Commission had failed to de¬ 
termine one wav or the other whether the charges com- 
plained of were unreasonable. Instead, as stated by 
the Supreme Court of the United States, mandamus 
was sought “to set aside the adverse decision of the 
Commission on the merits and to compel a decision” 
in favor of the shipper who had lost his case before 
the Commission. The Supreme Court took the occa¬ 
sion to emphasize that the situation there involved 
was unlike the Humboldt Steamship and the Louisville 
Cement cases 4 ‘where the Commission had wrongfully 
held that it did not have jurisdiction to adjudicate the 
controversyand the court also distinguished the 
Kansas City Southern case “where the Commission 
wrongfully refused to perform a specific peremptory 
duty prescribed by Congress.’’ 

In the cases now before this court the Commission 
is withholding the exercise of jurisdiction and is re¬ 
fusing to perform the “specific peremptory duty” of 
determining whether or not the Montgomery and Nash¬ 
ville shippers were damaged by the collection from 
them of unjust and unreasonable freight rates—a sub¬ 
ject-matter within the Commission’s jurisdiction which 
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was invoked by proceedings regularly filed and heard. 

The case of Bartlesville Zinc Company is very simi¬ 
lar to that of the Waste Merchants Association . In 
the Bartlesville case the Commission, upon | full con¬ 
sideration of the proceedings before it, affirmatively 
found, under the evidence, that the demurrage charges 
there com plained of ivere not unreasonable gnd hence 
the shipper had no cause of action for damages. The 
Court of Appeals of the District of Columbia, in its 
consideration of a petition for mandamus,! properly 
held that under such circumstances the Coimmission 
considered and decided the case “on its merits and 
fully exercised its jurisdiction, and its | decision, 
whether correct or not, was regularly entered.” 

In the cases now before the court, however,| the thing 
complained of is the failure of the Commission to ex¬ 
ercise its jurisdiction of determining whether or not 
the complaining shippers were damaged by the collec¬ 
tion of unjust and unreasonable charges frpm them. 
The distinction is, of course, very plain. 

So, too, in the Donner Steel Company case, also cited 
bv government counsel, the Commission had dealt with 
a claim for damages on account of unjust discrimina¬ 
tion as between competing shippers. Although finding 
that such unjust discrimination existed the| Commis¬ 
sion examined the evidence and determined that there 
had been no showing of loss of sales or profits caused 
thereby and that consequently no sufficient proof of 
damage had been submitted to it. 

Again this court, in its consideration of petition 
for mandamus, held (quite correctly) thatj in such 
situation the writ would not lie because nothing more 
was involved than a claim that the Commission erred 
in its conclusion from the evidence. While this court 
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indicated doubt concerning the correctness of the 
Commission’s view, it nevertheless, with proper con- 
sistencv, held that it was not the function of a writ of 
mandamus merely to operate as an appeal or writ of 
error. 

In the cases now before the court, however, the 
Commission lias not decided that the charges com¬ 
plained of were just and reasonable or that the com¬ 
plaining shippers were not damaged thereby. It is 
merely following the “practice” of like refusals in 
some other cases because, in its view, “essential 
justice” warrants it where some shippers were en¬ 
joying rates too low even if others were required to 
pay rates too high! 

At this point attention is called particularly to the 
fact that the Dormer Steel Company case involved a 
claim of damages by reason of loss of profits caused 
by unjust discrimination. As settled by decisions dis¬ 
cussed in Section I of this brief the fact and measure 
of damages in instances of unreasonable rates is fixed 
by law as the difference between the collected charges 
and those which would have been reasonable. In dis¬ 
crimination cases, however, recoverable damages do 
not follow as a matter of law from the conclusion that 
unjust discrimination is being practiced by railroads. 
Something like proof of specific losses, either of busi¬ 
ness or profits, is required, and the amount of damage 
is governed by such proof. Western N. Y. R. Co. v. 
Penn. Ref. Co 208 U. S. 208; International Coal Min¬ 
ing Co. v. P. R. R. Co., 230 U. S. 184. Consequently, in 
the Donner Steel Case before the Commission the turn¬ 
ing point was whether or not the shipper had proven 
with sufficient certainty either the fact or amount of 
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4 


I 


its damages caused by the discrimination w 
found. 



was 


The Second Kansas City Southern Valuation case, 6 
Fed. (2d) 692, is also without bearing upon thb cases 
now before this court. In such ease it was contended 


that the Commission, in valuing a railroad, had failed 
to give adequate consideration and sufficient weight to 
certain elements of value alleged to be of importance. 
In other words, as expressed by this court in its opinion 
denying mandamus: ! 


4 ‘It is manifest that the Commission fully as¬ 
sumed and exercised the authority or jurisdiction 
imposed upon it by the act, and that the mkl com¬ 
plaint of the appellants is, not that the Commis¬ 
sion refused to consider the points in question, but 
that it considered them and thereupon decided 
them erroneouslv. The real relief sought !bv the 
appellants, accordingly, is that the valuation re¬ 
ported by the Commission be set aside, and other 
valuations ordered.” I 


It is difficult to understand why government bounsel 
now before the court should refer to such decision as 
in any way pertinent. Here the complaint is tjhat the 
Commission has refused to decide whether or j not the 
complaining shippers were damaged by the exaction of 
unreasonable rates from them. As to a portioi of the 
period involved the action of the Commission even ex¬ 
tends to the refusal to determine whether or not the 
charges complained of were unreasonable; a^ to the 
later and smaller period the Commission, though de¬ 
termining that the charges were and thereafter would 
he unreasonable, nevertheless refuses to determine the 
damages caused therebv. 


I 

I 

i 
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There could hardly be imagined a clearer case calling 
for the issuance of mandamus in the terms ordered by 
the District of Columbia Supreme Court. 

Even government counsel, on page 15 of their brief 
in these cases, concede the proposition of law that 
mandamus against the Commission properly should 
be issued— 

“where the Commission erroneouslv refuses to 

i * 

take jurisdiction or where having obtained juris¬ 
diction it refuses to proceed to its exercise.” 

Evidently counsel for the respective parties are in 
substantial accord as to what the law is in the abstract. 
But counsel for the Commission seek to establish the 
impossible proposition that because the Commission, 
in actual result, has withheld an award of damages 
such circumstance is controlling regardless of the fact 
that the action of the Commission in that regard took 
the form and substance of a refusal even to inquire 
whether or not the complaining shippers were damaged 
by the payment of unreasonable rates. 

As well might it be argued that refusal to award 
damages ; on the ground that the Commission is opposed 
to the law itself would preclude the courts issuing 
mandamus to require the exercise of an admitted 
jurisdiction. 

V. 

THERE WAS NO FINDING BY THE COMMISSION THAT 
TEE SHIPPERS WERE NOT DAMAGED. 

In Section II of their brief in this court government 
counsel devote several pages to a discussion of the 
proposition suggested by the following portion of the 
heading which they use: 
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‘ ‘ Since the Commission has found that ho dam¬ 
ages for which an award should be made, were sus¬ 
tained” 

mandamus should not be issued as prayed. 

Such language is somewhat involved but tike point 
which is sought to be made apparently is this: 

“Inferentially it may fairly be assumed ithat the 
Commission did not find same (proof of damage) 
convincing in view of the fact that the report and 
order of the Commission did not include the grant¬ 
ing of the relief which such evidence was intended 
to support.” 

I 

Substantially like language is used by Commis¬ 
sion’s counsel at several other places in their brief. 

In short the contention is advanced that the mere 
failure of the Commission to make an affirmative award 
of damages is to be taken bv this court as if the Com- 
mission had considered the evidence and determined 
that the complaining shippers were not damjaged by 
the exaction of unreasonable railroad rates frcim them. 

Such position by government counsel is indicative 
of the difficultv of their case. 

There cannot possibly be read into the Commission’s 
reports anything of the sort. There is no plaice what¬ 
soever for indulgence in presumptions as to what the 
Commission’s attitude toward the cases may have 
been. In plain and unmistakable language the Com¬ 
mission adhered to its “practice” of refusing to de¬ 
termine whether or not complaining shippers may have 
been damaged bv the exaction of unreasonaiblv high 
rates when, in the same or related cases, it is concluded 
that other shippers at other places are receiving rates 
which are undulv low. 
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When the Commission chooses to state in its opin¬ 
ions the considerations which prompt it to a given 

course or conclusion the courts are controlled bv the 

•> 

language used in determining whether in given in¬ 
stances the Commission has exceeded or failed to exer¬ 
cise its powers. 


Southern Par. Co. v. 1. C. C., 219 IT. S. 433 
I. C. C. v. Diffenbaugh , 222 U. S. 42 
P. & R. Co. v. U. S.. 240 U. S. 334 
U. S. r. X. Y. C. R. Co., 263 U. S. 603 
Patterson v. L. <& X. R. Co., 269 U. S. 1 
Anchor Coal Co. r. U. S., 25 Fed. (2d) 462 


Indeed, in Section IV of their brief before this 
court, government counsel are at some pains to cite 
and quote from a number of precious Commission 
decisions in which refusal to determine whether ship¬ 
pers were damaged by the payment of unreasonable 
rates was grounded upon the view that it would be 
contrary to “essential justice” and “embarassing” 
to do so in instances wherein sotne shippers are receiv¬ 
ing unduly low rates while others are paying charges 
which mav be unreasonably high. It is in those other 
cases that the “practice” referred to appears to have 
been established by a majority of the then-existing 
membership and which was followed in the cases at 
bar. 

Under the circumstances government counsel must 
be in an uncomfortable position when they apparently 
reverse themselves and throw out the timid sugges¬ 
tion that it mav be “fairlv inferred” the Commission 


concluded the shippers were not damaged because, in 
result, an award of damages was withheld. Had the 
Commission withheld an award on the declared ground 
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that the complaining* shippers are located in Naishville 
and Montgomery, instead of Baltimore or Chicago, 
would government counsel still suggest that it might 
fairly he inferred the Commission really had in mind 
that the shippers had not shown by competent evidence 
that they had been damaged? j 


VI. I 

THE COURT WAS NOT ASKED TO REQUIRE TE(E COM¬ 
MISSION TO DETERMINE THAT THE CHtARGES 
INVOLVED WERE UNREASONABLE. j 

i 

Title IV of the Commission’s brief contains refer¬ 
ence to the case of Anadarko Cotton Oil Co. v. j A. T. & 
S. F. Ry. Co ., 20 I. C. C. 43. There might as well have 
been cited at the same time the case of Baer Bibs. Mer¬ 
cantile Co. v. D. <& R. G. R. Co 233 U. S. 479. ! 

In those decisions the Commission and the Supreme 
Court of the United States declared that with the pas¬ 
sage of time freight rates which are reasonable to¬ 
day might become unreasonable hereafter because of 
changed circumstances. Similarly, charges which may 
appear unreasonable as of today might not hive been 
so in past periods. 

Reference to such doctrine by the ComnLission’s 
counsel here is for the purpose of arguing that the 
charges involved during the period between 1921 and 
1927 were not necessarily unreasonable merely because 
the Commission, under date of November 27, 1926, 
held that the rates complained of “are, and for the 
future will be unreasonable” to an indicated extent. 

But there can be no point to such discussion before 
this court. Nothing in these petitions for mandamus 
or in the orders issued by the Supreme Couirt of the 
District of Columbia would require the Commission 
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to determine that the charges complained of were un¬ 
reasonable from 1921 onwards. On the contrary the 
mandamus suits have for their purpose only the re¬ 
quirement that as to such periods the Commission 
shall determine, one way or the other, whether the 
charges were unreasonable or not . 

The fact that the identical rates were determined 
unreasonable as of November, 1926, on records made 
several years previously, undoubtedly ought to con¬ 
trol the Commission in its re-examination of the rec¬ 
ords to determine whether such charges were unrea¬ 
sonable prior to the date of its decisions. 

But that is a bridge to be crossed hereafter and bv 
the Commission itself. The Supreme Court of the 
District of Columbia, in granting the mandamus 
prayers, has not in any way sought to control the 
Commission’s administrative judgment in the respect 
here being considered. At least so far as concerns 
the presept court proceedings the Commission would 
be left wholly free to decide for itself, on the records 
before it, whether or not prior to November, 1926, the 
charges complained of were unreasonable with result¬ 
ing damage to petitioners. 

Of course as to the later period after November 27, 
1926, an affirmative finding of unreasonableness has 
alreadv been made. 

VII. 

THE MATTER OF “FINDINGS OF FACT.” 

In Section III of their brief government counsel as¬ 
sert that “findings of fact ,, bv the Commission are 
not required to be made under the statute unless the 
Commission determines that an award of damages 
shall be made. Since (it is said) the Commission de- 
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termined that it would not make such an award (no 

matter why) in the present cases mandamus should 

not lie to require any findings of fact. 

The whole argument in that regard is deeded quite 

irrelevant. Petitioners here aie concerned oiilv with 

the requirement that the Commission shall proceed to 

determine what, if any, damage was, in law' caused 

to them by reason of the charging of unreasonable 

rates alleged as to the whole period and as found by 

the Commission for a part thereof. 

When such limited scope of judicial relief is kept 

in view it suffices as an answer to every contention 

* 

which counsel for the Commission have made. 


VIII. 


SEPARATE DISCUSSION OF THE PERIOD SUBSE¬ 
QUENT TO NOVEMBER 27, 1926. 

The complaints before the Commission prayed for 
damages so long as the unreasonable rates should 
continue to be charged. It is settled that cofnplaints 
of such character may thus relate to shipments to be 
made subsequently to their filing and embrace ship¬ 
ments which shall be made until loicer reasonable 

rates shall be established bv the railroads! in new 

* 

tariffs. ( Louisville <& Nashville R. R. Co. t. Sloss- 
Sheffield S. & 1. Co., 269 U. S. 217.) j 

In the present cases the Commission, under date of 
November 27, 1926, determined that the charges com¬ 
plained of “are, and for the future will be unreason¬ 
able’' in amounts therein specified. Under i the cir¬ 
cumstances it would seem virtually impossible for 
government counsel to argue that the Commission 
properly refused to exercise its jurisdiction of deter¬ 
mining the amount of resulting damages to the ship- 
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pers caused by the continued exaction of the unrea¬ 
sonable rates for a number of mouths subsequently to 
November 27 , 1920. Having exercised its administra¬ 
tive power of passing upon the reasonableness of the 
rates then in existence and daily being charged, and 
having determined that such rates then were and there - 
after would continue to be unjust and unreasonable in 
amounts, there would not seem to be any sort of op¬ 
portunity to contend that the statute gives no right 
of action for damages as to shipments upon which the 
carriers continued beyond November 27, 1926, to 
charge the rates which the Commission determined 
then were and thereafter would be unreasonable. 

Nevertheless government counsel suggest that there 
is a hiatus in the statute. This in substance is their 
contention: 

When Congress, in the Hepburn Act of 1906 for the 
first time empowered the Interstate Commerce Com¬ 
mission to prescribe just and reasonable rates to be 
thereafter observed bv carriers as the maximum such 
new authority became subject to paragraph 2 of Sec¬ 
tion 15 reading in part as follows: 

“Except as otherwise provided in this Act all 
orders of the Commission, other than orders for 
the payment of money, shall take effect within 
such reasonable time, not less than thirty days, 
and shall continue in force until its further order, 
or for a specified period of time.” 

in the cases now before the Court the Commission 
was asked not only to award damages on account of 
the charging of unreasonable rates but likewise the 
separate and additional power of the Commission was 
invoked to compel the tariff publication of lower and 


reasonable rates. To the latter extent the Coihmission 
responded to the complaint. It did make an order re¬ 
quiring’ that the railroad tariffs should be changed so 
as to contain the lower rates found and prescribed as 
reasonable by the Commission. 

But owing to the complicated nature of fhe rate 


tariffs involved the Commission first specified March 


25, 1927, as the date when such new railroad tariffs 

i 

should be made effective. Upon petition of.[the car¬ 


riers an extension was granted until May 25,11927—a 
total of six months subsequently to the date as of 
which the Commission determined that the j charges 
then being collected “are, and for the future will be 
unreasonable. ’ ’ 

The argument now is advanced by government 
counsel that because the effective date as of wjhich the 
new tariffs should go into operation was eventually 
made May 25, 1926, the statute conferred Upon the 
shippers no right of action for recovery of damages 
during the six months period beyond November 27, 
1926, during which shipments continued to be made 
under rates so found to be unreasonable. If is said 
that since there was no requirement that the!reduced 
rates should be published in new tariffs prior to May 
25, 1927, such action of the Commission operated to 
prevent the Commission ordering recovery of damages 
during the period of six months following the Com¬ 
mission’s decision as to shipments upon which unrea¬ 
sonable rates were still being charged. 

But of course such position is not tenable. The stat¬ 
ute is not in any respect deficient as applied; to such 
situations. It mould be paradoxical to assume that 
Congr inferred a right of damages because of the 
charging oj unreasonable rates up to the date as of 
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which the Commission may render its decision and yet 
deny a right of action for damages on account of the 
continued charging of unreasonable rates subsequently 
to the Commission's affirmative conclusion that the 
charges complained of "are, and for the future will 
be unreasonable” 

It is believed that government counsel have failed 
to distinguish between the private right of action for 
damages on account of the charging of unreasonable 
rates and the right of the Commission, as an adminis¬ 
trative detail, and in the public interest to fix a future 
date as of which railroads shall file and make effec¬ 
tive new tariffs containing the lower and reasonable 
charges. 

As expressed by the Supreme Court of the United 
States in Baer Bros. v. D. <£ B. G. B. Cosupra.: 


“That the two subjects of reparation and rates 
mav be dealt with in one order is undoubtedly 
true. But awarding reparation for the past and 
fixing rates for the future involve the determina¬ 
tion of matters substantially different. One is in 
its nature private and the other public. One is 
made by the Commission in its quasi-judicial ca¬ 
pacity to measure past injuries sustained by pri¬ 
vate shippers, the other in its quasi-legislative ca¬ 
pacity to prevent future injury to the public.” 


Furthermore nothing in the orders of the Commis¬ 
sion in these cases compelled the railroads to await 
until May 25, 1927, the making effective of the lower 
rates. As will be noticed by examining the particular 
orders here involved it was provided that such changes 
in rates should be made effective “on or before” the 
prescribed times. In the interval the railroads were 
at liberty to make the reductions effective sooner if 



I 


they chose so to do; but the statute conferredj no im¬ 
munity upon the carriers against payment ofj result¬ 
ing damages to shippers if they preferred tp delay 
publication of the reduced charges and to continue to 
exact the unreasonable rates in the interval. 

Paragraph 2 of Section 15 of the Act is a general 
one. It concerns all orders of the Commission other 
than those for the payment of money and exjcept as 
otherwise provided in the statute. It is not addressed 
alone to the prescription of future just and reasonable 
rates. It would affect all the numerous functions of 
• the Commission, as for instance the ordering of switch 
connections, formation of new joint through routes, 
removal of discriminations as between connecting car¬ 
riers in the interchange of freight, construction of ex¬ 
tensions and betterments, etc. etc. 

Of course, as applied to instances of unjust h n d un¬ 
reasonable rate exactions it happens that thd lawful 
measure of resulting damages is at least the differ¬ 
ence between the just and unjust rates which may be 
charged. Such coincidence sometimes gives | rise to 
the false notion that in legal effect awarding damages 

i 

on that theory is to give retroactive operation to re¬ 
duced rates. In one sense it is; but in contemplation 
of law the recovery is by way of “damages,” although 
in amount it may correspond to the difference between 
reasonable charges and the published rates which are 
found to have been excessive. 

Indeed the amount of recoverable damages! on ac¬ 
count of the charging of unreasonable rates is hot nec- 
essarilv limited to such differences in charged. If it 
can be additionally proven that the exaction of un¬ 
reasonable rates caused as well general business losses 
they may likewise be compensated by a full | award. 
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(L. & X. R. Co. v. Ohio Valley Tie Co 242 U. S. 2S8.) 

Furthermore in instances of undue discrimination 
and prejudice as between shippers which may cause 
damage in the nature of lost sales, diminution of profits 
and other business losses, the provable amount of such 
damages mav exceed or be less than the differences in 
rates found to constitute discrimination or prejudice 
as applied to actual shipments. (Western X. Y. R. 
Co. v. Penn. Ref. Co., 208 U. S. 208; International Coal 
Mining Company v. P. R. R. Co., 230 U. S. 184; and 
Danner Steel Co. v. I. C. C., 285 Fed. 955.) Manifestly 
in instances of awards of such damages so caused bv 
discriminations and undue prejudice nothing resem¬ 
bling retroactive operation of reduced rates is in¬ 
volved. While the Commission would not be empow¬ 
ered to require freight tariff changes removing such 
discriminations within less than 30 days subsequently 
to its decision, nothing in the Act would warrant the 
view that the statute denied a right of action for re¬ 
sulting damages caused bv anv such discrimination 
during the period between the date of the Commis¬ 
sion’s decision and anv later date as of which the rail- 

» 

roads mav make effective new tariffs discontinuing the 

• c? 

discrimination which is being practiced. 

The Commission’s own view of the statute is quite 
the opposite of that which its counsel is here propos¬ 
ing. It may be said without any exaggeration what¬ 
soever that in as manv as 500 cases the Commission 
during only recent years has awarded damages on ac¬ 
count of the exaction of unjust and unreasonable rates 
not alone for some periods prior to the dates of its 
decisions but on shipments which may be made after 
such decisions and until reduced railroad rates are 
made effective by amended tariffs. In other words 
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whenever the Commission does award damages On ac¬ 
count of rates found to be unreasonable it is the in¬ 
variable practice to embrace shipments which are 
made at the unreasonable rates after the Commission’s 
decisions and up to the dates when reduced rates be¬ 
come effective. 

Indeed, in paragraph “Q” of Rule 3 of the Commis¬ 
sion’s Rules of Practice it is provided that a complaint 
seeking damages on account of rates alleged to be un¬ 
reasonable will be considered in proper form if it— 

“prays reparation accordingly on all shipment's 
affected thereby which may move during the pen¬ 
dency of the proceeding and on which the trans¬ 
portation charges shall be paid and borne by the 
complainant. ’ ’ 

Such view of the matter was expressly adoptjed by 
the Supreme Court of the United States in the filoss- 
Sheffield case, supra . As appears from footnote No. 
2 of the opinion of the Supreme Court therein the 
Commission had first ordered that “for the future, the 
rates complained of be reduced because unreasonable,” 
and it was further found that “throughout the period 
beginning two years prior to the filing of the complaint 
the existing rates had also been unreasonable and 
“excessive” to an indicated extent. An awajrd of 
reparation on account of such shipments “made during 
that period” was upheld. 

Government counsel call to attention of this ;Court 

i 

decisions in C. B. & Q. R. Co. v. Merriam, 297 Fed. 1, 
and Jmnneret v. C. B. d Q. R. Co ., 17 Fed. (2d|) 978. 
But those were not cases growing out of awarjds by 
the Commission. They were original suits in Court 
for the recovery of damages on account of unreason- 


i 

i 
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able rates charged subsequently to the date of a prior 
decision by the Commission and involving the period 
between then and the later date as of which reduced 
rates became effective under the Commission order. 
When the facts in the cases there before the Courts 
are examined it will be found that the Commission 
did not, as in the cases now before this Court, find 
that the rates complained of “are, and for the future 
will be unreasonable.” On the contrary the Commis¬ 
sion’s finding in those other cases was that the rates 
“will be in the future unreasonable” and a later date 
teas indicated as of which such finding should become 
operative. Indeed it also appeared that the Commis¬ 
sion itself in a subequent decision in terms construed 
its first decision as meaning not that the rates were 


found to be unreasonable at the time of decision but 
that they ivould become so at a later date. 

It would seem very clear that in such respect there 
is a fundamental difference between the facts in the 
cases now before this Court and those before the 
Courts in the Jeanneret and Merriam cases. The 
present proceedings are not original suits for the re¬ 
covery of damages; they are suits for mandamus to 
compel the Commission to determine the damages 
caused complaining shippers by reason of rates which 
the Commission found on November 27, 1926, “are, 
and for the future will be unreasonable.” 

As to the period subsequent to the date of its deci¬ 
sions there is of course but little left for the Commis¬ 
sion to do. It has found the rates complained of dur¬ 
ing such period were in fact unreasonable in amounts. 
But it has attempted to refrain from exercising the 
jurisdiction of proceeding to the logical end of deter¬ 
mining the resulting damages caused by such unrea- 



sonable exactions. Such refusal entitles petitioners 
now before the Court to writs of mandamus as prayed. 
In a situation somewhat alike in principle the Supreme 
Court directed the issuance of such a writ of manda¬ 
mus requiring the Commission to “proceed to dispose 
of the claim in controversy under the construction 
placed upon its jurisdiction by this opinion.’’ ( Louis¬ 

ville Cement Co. v. 1. C. C ., supra.) 

IX. | 

THE CONTENTION THAT MANDAMUS SHOULD NOT 
ISSUE BECAUSE IT WOULD BE FUTILE' AND 
WITHOUT BENEFIT TO THE PETITIONERS.! 

I 

In paragraph 1 of their “Summary of Arguijnent’’ 
on page 15 of their brief, Government counsel jassert 
that the “ultimate effect of the orders of the |Court 
which are appealed from would be to compel thd Com¬ 
mission by mandamus to award reparation, contrary 
to its judgment and discretion.” But in Sectipn VI 
of their brief it is asserted by the Commission’^ coun¬ 
sel that issuance of the writs would be ineffectual and 
without benefit to the petitioners. Such inconsistency 
could not escape notice. 

But of course both assertions are inaccurate.| It is 
too much of a concession for Government counsel to 
assert at this time that the “ultimate” effect |of the 
writs would be to compel the Commission to iaward 
damages. It is devoutly hoped by petitioner^ that 
such prediction will later be borne out. But sojfar as 
concerns the proceedings before this Court thb only 
thing sought is a requirement that the Comission re¬ 
sume its consideration of the cases and determine, one 
wap or the other, whether the complaining shippers 
were damaged by the exaction of unjust and iunrea- 
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sonable rates from them. Doubtless counsel for the 

Commission foresee that should the Commission thus 

be required to follow the evidence it could not, with 

anv regard for consistency or the law, fail to find that 

such damages were in fact caused by the charging of 

unreasonable rates. However that mav be it must still 

% 

be left irith the Commission , pursuant to the writs of 
mandamus, to make the initial decision in the affirma¬ 
tive or negative on such question. While it is gratify¬ 
ing to have the prediction of the Government counsel 
as to the eventual outcome their concession in that re¬ 
gard clearly overstates the scope of relief which the 
Supreme Court of the District of Columbia has 
granted. 

On the other hand Government counsel are equally 
in error when they take the position that the actual 
relief sought and granted bv the Court below would 
be ineffectual and without benefit to the petitioners. 
Their view in that regard seems to be this; they say 
in substance that unless the Commission actually 
makes an award of damages after its reconsideration 
of the cases there would be nothing of value achieved 
by petitioners here. That is to say no positive right 
of demand upon the carriers for restitution would fol¬ 
low merely from the requirement that the Commission 
should determine whether or not complainants before 
it were damaged by the exaction of unreasonable 
rates. 

But in such instance counsel appear to be viewing 
the situation too narrowly. It is true no positive right 
of recovery against the carriers can arise until the 
Commission has exercised its jurisdiction. But peti¬ 
tioners are certainly entitled to a full and fair exer¬ 
cise of such jurisdiction . It cannot at all be regarded 
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as futile or ineffectual for them to he thus assumed by 
force of judicial mandate that the Commission thill be 
required to further examine the records before it and 
reach a conclusion as to whether or not damaged were 
caused by unreasonable exactions during the (whole 
periods of time involved . 

CONCLUSION. 

It is respectfully submitted that in view of the par¬ 
ticular circumstances which these cases present the 
Court below properly directed that the writs of nianda- 
mus be issued as prayed. 


Harry W. Van Dyke, 
CHAS. E. CoTTERIliL, 
Attorneys for Petitioners. 















